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RE: Smith Barnev. Inc. ‘
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Dear Mr. Clark:

On the basis of the facts set forth in vour letters of Augus: 12 and 23. 1996, and in reliance
upon vour opiniox as counsel, the Securities Division concurs with your opinion that sta —1 censed
United States branches of foreign banks that receive substanually equivalent supervisior, and

regulation as state-chartiered domestic banks should be treated as “state banks™ for purposas of
ARS. §44-18451A)(2)

As this pesition is premised upon the facts set forth in vour letter. it should not be reliec on
for any other set of facts or by any other person. Please also note that this position applies oniv 10
the registrauion recuirements of the Act: the anti-fraud provisions of the Act continue 10 bz
applicable.

We have ziached 2 photocopy of yvour leners. By doing this we are able to avoic having 10
recite or summar:ze the facts set forth therein.

Ven truly rours.
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Dear Ms. Blocx:

On z2half ¢f Smith Barney, Inc. ("Smith Barney"), &
broker-dealer registered under Secuion 15{(a) oi the
Securities Exchange Act of 1834, we respectfully recues:t
that you conZirm in writing that your office would treat
federzlly insured certificates of deposit ("CDs") issued by
certain U.S. Sranches of foreign banks. (the "U.S. Branches")
as exempt Ircn registration under Section £4-1841 of the
Arizorna Revissd Statutes.® The U.S. 3Branches are
supervised and regulated by the Federal Deposit Insurance
Corporation (the "FDIC") anc are licensed either by the
State of Ill:inois oxr the Stazte of New York. The activities
of the U.S. Zrancheg, inclucding the issuance cf securities,

1. Elthough cectificates of deposit are not securities for purposes of
the federel securities laws (Ma:;ne Bank v. Weaver, 455 U.S. 3551
(1582)), certificate of deposit procrams concducted by registered
b:oker—dea’e:s gene*ale are desxgred to compecrt with exemptions

rom state securities *eg‘st*a:;on reguirements available ZIor
ob'lgaglo“- of de ository Zinstitutions Plezse note that
susmissicn zf this reguest should not be construed as an admission
thet the Cls zre securities as dafined in Seczion 2(1) of the
Securities Act of 1833 and Secticn 44-1801(22) of the Arizons
Revised Szzzutes




Leslie R. Block, Esg. 2 August 12, 1996

are regulated and supervised by the States of Illinois and
‘New York in the same manner as the activities of state-
licensed domestic banks are regulated and supervised by
those states. Smith Barney proposes to offer the CDs to
residents of Arizona in amounts not exceeding $100,000,
including principal &and interest, from any single U.S.
Branch.

; Section 44-1843(A) (2) of the Arizona Revised
Statutes provides an exemption Irom registration for
securities issued or guaranteecd by a "state bank ... the
business of which is supervised and regulated by an agency
... of the United States." Treating a state-licensed U.S.
branch of a foreign bank as & "state bank ... the business
of which is supervised and regulated by an agency ... of the
United States" is consistent with the principle of "naticnal
treatment” and the treatment given such institutions by the
Securities anc Exchange Commission (the "SEC") anc by Stat
bank regulators, including the bank regulators cof the Steates
of Illinois and New York, as more fully explained below.

The Princivle of Naticnal Treatment

The International Banking kct of 1978 (the "I3B
the legal framework which governs the U.S. operations o=
foreign banks, incorporates, as one of its two principal
opolicy obijectives, the objective oI providing "to the extent
possible or appropriate egual tTreatment for fcreign anc
domestic banks operating in the United States." H.R. Rep.
No. 910, 95th Cong. 2d Sess. 5 (1278). 1In its extensive
review of the legislative history of the IBA, the Unitec
States Court of Appeals for the District of Columbia Circuit
found such history "replete with references O Congress'’
intent to accord foreign banks national treatment, unger

h b

"),

which ’foreign enterprises ... are treated &s competitive
equels with their domestic countcerparts.’” (citation
omitted). Conference of Staze 3ank Suvperviscrs, et. al. v.
Conover, 715 ©.2d4 604, 615 (2.C. Cr i883). The court
Zound that "establishment of a Zoreign bank’s initial ncme
state office is analogous to establishment of a domestic
bank’s principel office.” Id. at 616-617. Treatment oI a

|

state-licensed U.S. branch of a foreign bank as a bank
organized and supervised under the laws of such state would
be consistent with the principle o= national tTreatment.

_——




The Securities and Exchange Commission

The SEC has given effect to the principle of
national treatment in its implementation of Section 3(a) (2)
of the Securities Act of :1933. 15 U.S.C. §77c(a) (2). That
provision exempts from recistration '"any security issued or
guaranteed by any bank." The term "bank" includes "any
banking institution crganized under the laws of any State
... the business of wnich is substantially confined to
banking and is supervisecd by the State or territorial
banking commissicn or similar officiel.”" Id.” fOr purposes
of the Section 3(a) (2) exemption, the SEC "deems a branch or
agency of a foreign bank _ocated in the United States to Dbe
a [bank), provided that the nature and extent of federal
and/or state regulation and supervision of the particular
branch or agency is substantially ecuivalent to that
applicable to federzl or state chartered domestic banks

doing business in the sams Jjurisdiction." Release No. 25—
6661 (September 23, 1986). In adopting this interpretation,
the S=C formalized its nc-action positions, which it

characterized as "intended to implement the ‘principle oI
nationzl treatmne that foreign and cdomestic banks shoulid
have the same privileges and be subject to the same rules in
this country." Ic.

Regulztion bv Rogencv of the United Stztes

The deposits of the U.S. Branches are insured Dby
the FDIC, an agency of tha United States created pursuant to
the Federal Deposit Insurance Act (12 U.S.C. 1811, et sec.)
The U.S. Branches are, therefore, subject to extensive
supervision and regulaticn by an "agency of thes United
States." Your office has on & prior occasion, with respect
to FDIC-insured CDs issued by industriel loan companies,
agreed that the TDIC is an agency of the United States.
(No-Action Letzer, DEZ RIDDELL HRRRIS, March 30, 1884, BLUE
SKY L.RZP. (CCH) Pare. 85387.)

Steate 3anx Reculators

To assist in making a determination that the
regulation and supervisicn of such institutions :is
"substantially ecuivalent" to that of its domestic
counterparts, certain state banking departments have issued
letters to the: sffect with respect tTO the instituticns
under their supervisi We have enclosel cogies 0If such
lettexrs from th 1:nois Commissicner of Banks and Trust
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Companies (May 245, 1296)

Department (October 28,

Based on the above,

your office
branches of
Tllinois or by the State
registration pursuant to

nrizona Revisec Statutes.
rhe sum of $20C.C0
Should you wish

please feel free tO call
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and t-ne vork Banking

1981) .

we ask cThat you cenfirm that

would treat CDs issued by FDIC-insured U.S.
foreign banks,

licensed either by the State ¢t
of New York, as exempt from

Secticn 44-1843(R) (2) cf the
Tnclosed please find our check in
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urther,
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CADMITTED IN DISYRICY OF COLUMBIA

Cheryl Farson, Isquire

Arizona Corporazion Commission
Securicies Divigion
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Third Tloor

Pnoenix, Axizone 85007

Dear Ms. Farxson:

This will cenfirm, pursuant to our conversation
vesterday, that my Rugust 12, 19296 letter reguesting interpretive

advice con behali of Smith Barney, Inc. {*Smith Barney") 1is
limited To the zmarrow issue of the treatment of the U.S.

ranches, as deiined in tzhe letter, Zfor purposes 0 zhe exemptiocn
contained in Section 44-3843 (k) ({2) of the hrizona Revised
Statutes and does not include any issues azssociated with Smith
Barney'’'s certificate of deposit program.

réditlicnally, as discussed, each of the U.S. EBranches
is insured ané regulated by the Fedexal Deposit Insurance
Corporacion ("F2IC"). The FDIC, in conjunctlon with the
Reserve Board, regulates these branches to the same exte
domestically crhzrtered banks.

You should be zdvised that a similar letter has been
sent to the Securities Divisicn by Zlison M. Fuller o this Zizm
on behalf of Oppenheimer Cepital and is limited to the same issue
as the Smith Barnmev letter. The statement in the fcregsing

paragravh appliss zs well.

]
n
1Y

2ll me iZ you have any guestlons.

- ) Very truly yours

PTC:tv /M
0150C.AVE



