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BY THE COMMISSION:
' PROCEDURAL HISTORY

On June 1, 2004, Arizona Public Service Company (“APS”) and PPL Sundance Energy, LLC
i ("PPL Sundance”) filed a Joint Application requesting approval of the Arizona Corporation
iCommission (“Commission”) for the purchase by APS of the Sundance Generating Station and
assoclated assets (“Sundance Plant”), requesting authorization of ratemaking treatment for the assets
being acquired by APS, requesting an accounting order authorizing APS to defer for future recovery
a portion of the capital and operating costs associated with the acquisition, net of cost savings to APS
from the acquired assets, requeéting clarification or modification of a condition in the Certificate of
Environmental Compatibility (“CEC”) granted to Sundance PPL, and requesting confirmation that
the CEC 1s valid and effective.

Intervention was requested by and granted to the Residential Utility Consumer Office
(“RUCQO™), the Arizona Utility Investors Association (“AUIA”), Tucson Electric Power Company
(“TEP”). Southwestern Power Group II, LLC, Bowie Power Station, Sempra Energy Resources and
Mesquite Power LLC (collectively “Serﬁpra/Séuthwestern”), Constellation NewEnergy, Inc. and
Strategic Energy, LLC.

On August 10, 2004, the Commission’s Utilities Division (“Staff”) filed a Request for
Procedural Order, setting forth proposed procedural dates.

Following a procedural conference held on August 18, 2004, a Procedural Order was issued
on August 20, 2004, setting procedural deadlines for publication of notice of the hearing, for

ntervention, for discovery, and for the filing of testimony, and setting a hearing date on the |

application for October 4, 2004.
The hearing was held as scheduled. APS, PPL Sundance, AUIA, TEP, Sempra/Southwestern,
RUCO and Staff appeared through counsel, and APS, PPL Sundance, AUIA, RUCO and Staff

presented evidence.

Following the filing of late-filed exhibits and an opportunity for comment thereon, and the

filing of initial and reply closing briefs, this matter was taken under advisement by the presiding

Administrative Law Judge pending the submission of a Recommended Opinion and Order to the

3 DECISION NO. 67504
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Commission.

RELIEF REQUESTED

In the Joint Application, APS and PPL Sundance requested:

L Approval of the transaction;
11 Determination that the acquisition is prudent and that the plant is used and useful;
[11. Confirmation that the Sundance Plant will be afforded traditional cost of service

treatment in the future;

[V, Confirmation that APS’ existing financing authority can be used to finance the
acquisition;

V A deferred accounting order authorizing APS to defer for future recovery a portion of
the capital and operating costs associated with the acquisition of the Sundange Plant,
net of cost savings to APS from the acquired assets; and

VI Modification of one condition in the CEC issued for the Sundance Plant to conform it
to more recent CECs and confirmation that the CEC is currently valid and effective.

BACKGROUND

APS conducted a request for proposals (“RFP”) process in which it evaluated bids from non-

affiliated merchant generators and power marketers, including both purchased power agreements and

asset sales, to determine opportunities to address APS’ resoﬁrce needs (Joint Application at 2-3).
APS announced its plans to conduct the RFP on November 19, 2003, and formally issued an RFP on
December 3, 2003 (Direct Testimony of Patrick Dinkel, Exh. APS-4 at 5). Nine interested generators
and energy marketers attended a bidders’ conference APS held on December 13, 2003, during which
APS provided an overview of the RFP, gave a presentation on transmission capacity, and responded
to questions (/d.). Bidders submitted responses by January 21, 2004, and APS notified short-listed
bidders, including PPL Sundance, in mid-February 2004 (/d.). The Sundance Plant was the only
peaking resource that participated in the RFP, and is the only constructed or permitted simple-cycle

plant available in the Arizona market today (Direct Testimony of Steven M. Wheeler, Exh. APS-1 at

' 4). On June 1, 2004, the same date on which the Joint Application was filed, APS entered into an

28 J Asset Purchase Agreement with PPL Sundance (Asset Purchase Agreement, Exh. APS-2). A copy of
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the Asset Purchase Agreement, which was admitted to the record as Hearing Exhibit APS-2, is

attached to this Decision as Exhibit A.

PPL Sundance owns and operates the Sundance Plant, which is a 450 megawatt, natural gas-
fired, simple cycle, peaking electrical generating facility located in Pinal County, approximately five
miles southwest of Coolidge, Arizona (Direct Testimony of Bradley E. Spencer, Exh. PPL-3 at 3).
PPL Sundance is an “exempt wholesale generator” and the Sundance Plant is an “eligible facility,”
cach within the meaning of Section 32(a) of the Public Utility Holding Act of 1935 (See Asset
Purchase Agreement, attached hereto as Exhibit A, at 14). Power generation at the Sundance Plant
consists of ten General Electric LM6000 Sprint 45 MW combustion turbines arranged in pairs along
with five generation step-up transformers (Exh. PPL-3 at 3). Subject to the construction of additipnal
transmission and certain other conditions, the permits to be transferred to APS under the Asset
Purchase Agreement may allow for expansion of the plant to.540 MW from its current nameplate
capacity of 450 MW (/d. at 4).! The Sundance Plant’s generation units are of the type typically used
t0 meet peaking capacity needs because of their ability to start up in less than ten minutes from a
warm or cold standby condition compared to five or seven hours for a typical combined cycle unit
(Exh. APS-4 at 9).

The Sundance Plant’s on-site support infrastructure includes an administration building,
warehouse storage, demineralization water treatment facilities, gas conditioning equipment, two
groundwater wells, two raw water storage ponds, three storm water retention ponds, a reverse
osmosis byproduct water collection pond, and an irrigation re-use distribution system and associated
fields (Exh. PPL-3 at 3). The Sundance Plant is connected by multiple new 230 kV transmission
lines to the Western Area Power Administration (“WAPA”) transmission grid at WAPA’s Coolidge
substation. which is located approximately eight miles from the plant (/d.). Natural gas can be
supplied from El Paso Natural Gas Company pipelines that cross the property and are interconnected

to the Sundance Plant, and water for the plant is supplied primarily from the Central Arizona Project

(/d. at 3-4)

' The “self-build” provisions of the settlement agreement in APS’ pending rate case (Docket No. E-01345A-03-0437), if _

il adopted, would also govern APS’ ability to expand the Sundance Plant (See Tr. at 92).

67504
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The Sundance Plant was placed into service in July 2002 (Exh. APS-4 at 9). APS has been
purchasing capacity and energy from the Sundance Plant since It went into commercial operation and

currently has several contracts with PPL Sundance for peaking resources, totaling 225 MW of

capacity (Exh. APS-1 at 16).

DISCUSSION

" Approval of the Transaction

| Al Approval or Clarification of Authority

‘The Joint Application requests approval of APS’ purchase of the Sundance Plant. APS states

i

{

§that regulatory uncertainty has prompted it to seek approval of its purchase of the Sundance Plant
| (APS Initial Br. at 4). APS believes that this Commission’s Track A and Track B Decisions® and the
current unresolved status of the Electric Competition Rules being reviewed at the Arizona Supreme
Court” create uncertainty concerning APS’ ability to acquire new generation resources (Id. at5). PPL
Sundance agrees, and believes that the Commission should answer, 1n this proceeding, the question of
whether or not the APS acquisition of the Sundance Plant complies with prior Commission Orders
(PPL Sundance Br. at 8-9). AUIA also believes that uncertainty and confusion exist regarding APS’
power supply options after the Track A and Track B Decisions (Direct Testimony of Walter W.
Meek, Exh. AUIA-1 at 8), and contends that the Commission’s overall approval of the transaction,
along with the issuance of an accounting order, are critical to completion of the transaction (/d. at 2).
APS believes that its request for regulatory clarification should be granted, regardless of what
action is taken on its request for a prudence determination in this proceeding (APS Reply Br. at 2). In
support of its request for approval of the transaction, APS states that the approval 1t requests for the

acquisition is separate and distinct from the prudence and used and useful determination that it also

-secks for the Sundance Plant, and that the Commission could “approve” the transaction as APS
-requests, without making a prudence or used and useful determination (APS Br. at 4, fn 1; APS Reply

Br.at 2). APS argues that the Commission has historically approved major resource acquisitions by

Decision No. 65154 (September 10, 2002) and Decision No. 65743 (March 14, 2003).
" A petition for review of the Arizona Court of Appeals decision in Phelps Dodge, et al. v. Arizona Elec. Power Coop.,
ICA-CV 01-0068 (March 15, 2004 amended op.), which overturned some, but not all, of the Commission’s Electric

| Competition Rules, was filed with the Arizona Supreme Court on May 4, 2004, and is currently pending.

6 DECISION NO, 67504
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APS;" and that when APS constructed new resources in the past, this Commission had “several
opportunities” to provide guidance or endorsement of those efforts in CEC and financing
authorization proceedings (APS Br at 4). APS contends that this Commission routinely grants
“approvals” to utilities acquiring assets in financing application decisions and to utilities constructing
assets during CEC proceedings, and that such approvals do not constitute “premature rate case
relief” (APS Reply Br. at 3).

PPL Sundance argues that reasonable minds may differ regarding the application of the Track
A and Track B Orders to any specific case of generation asset procurement, and asserts that
uncertainty must exist, or else there would not have been a need for language in the proposed
seitlement agreement in APS’ pending rate case confirming APS’ ability to self-build or acquire
generation plant (PPL Sundance Br. at 8).

Sempra/Southwestern argues that there is no demonstrable harm in pre-authorization of the
acquisition as long as the deferral order language recommended by Staff’ is adopted
(Sempra/Southwestern Reply Br. at 5).

RUCO opposes pre-approval of ratemaking treatment and approval of an accounting order,
but takes no position on Commission approval of the transaction (RUCO Br. at 2).

Staff states that the Track A and Track B Orders nowhere expressly prohibit APS from
purchasing or building generation facilities, and contends that APS’ claims regarding the potential
uncertainty stemming from the Track A and Track B Orders are exaggerated (Staff Br. at 3). In
support of this contention, Staff points to the following recent APS actions that Staff believes appear
to be based on traditional regulatory principles, following the Track A and Track B Orders: 1) APS’
issuance of the RFP soliciting offers for the salerof generation assets; 2) APS’ pending 2003 rate case
request in general, which was prepared using cost-of-service principles; and 3) the pending 2003 rate
case request for rate base treatment of certain generation assets owned by its affiliate (/d)). Staff

posits that it would not object to an appropriate clarification, if it were determined that the Track A

* In support of this argument, APS cites the Pacificorp Diversity Exchange case, Decision No, 57479 (July 11, 1991), the
Salt River Project Territorial and Contingent Agreement, Decision No. 29505 (March 13, 1956), and the Commission’s
resource solicitation requirements set forth in the Track B Order, Decision No. 65743 (March 14, 2003).
* See Exhibits to Staff’s October 19, 2004 filing are attached to this Decision as Exhibit C.
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and Track B Orders do create “regulatory uncertainty,” but cautions that APS should not be allowed

|to obtain premature rate case relief by use of its “regulatory uncertainty” claim (/d.). Staff

irecommends that, if it is determined that clarification of the Track A and Track B Orders is

warranted, any clarification should be limited to the 1ssues that are allegedly unclear (Staff CI. Br. at

4). Staff believes that adoption of paragraph 83 of the proposed settlement agreement® in the pending
‘;‘APS ratic case would eliminate the uncertainty that APS believes exists (Direct Testimony of
‘Matthew Rowell, Exh. S-3 at 13), and that it would not be inappropriate to include similar language
in this Decision, if necessary (Tr. at 367, Staff CL. Br. at 4).

We are not convinced by APS’ arguments that, because this Commission routinely grants
financing applications and CEC applications when applicants are constructing facilities, we should
1ssie an “approval” of the acquisition in this case. While APS is correct that Commission Orders
granting CECs do grant authority to construct assets, such Orders do not address the ratemaking
treatment of such assets. And while the premise of APS’ argument that the “approvals” this
| Commission routinely grants to utilities acquiring assets in financing application decisions do not
| constitute “‘premature rate case relief” is correct, the “approval” that APS seeks here is not approval

‘0 obtain financing, but approval of the acquisition itself. Commission Orders granting financing

+ | authority do not approve asset acquisitions, but reserve review of acquisitions for a rate case, which is

 the proper vehicle for approval of acquisitions. This Commission’s financing Orders routinely state
' that financing approval does not constitute approval or disapproval of any particullar expenditure of

the financing proceeds for purposes of establishing just and reasonable rates.

- APS also contends that its acquisition of the Sundance Plant could be “approved” without a

prudence or used and useful determination. In this same case, however, APS and PPL argue that the

* | Commission has available to it, in this proceeding, all the facts and evidence necessary for a prudence

'detennmation under Commission rules (Tr. at 14, 83; PPL Sundance Br. at 5, 9-10). It is highly

’ Paragraph 83 of the proposed settlement agreement filed on August 18, 2004 in APS’ pending rate case in Docket No.
E-01345A-03-0437 provides as follows: “83. The Parties further acknowledge that APS currently has the ability, subject
tc applicable regulatory requirements, to self-build or buy new generation assets for native load, subject to paragraph 81,
and subject to the conditions in Section IX of this Agreement.” Paragraph 81 provides: “The Parties acknowledge that
APS has the obligation to plan for and serve all customers in its certificated service area, irrespective of size, and to
recognize. in 1ts planning, the existence of any Commission direct access program and the potential for future direct

I

| eecess customers. This section does not bar any Party from seeking to amend APS’ obligation to serve.”

8 DECISIONNO. 67504
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‘likely that having once “approved,” outside a rate proceeding, an asset acquisition by a regulated

entity which claims all the information required for a prudence determination ; 1s available, a regulator
might encounter difficulty determining prudence on a de novo basis in a future rate proceeding. The
ratemaking quandary that would result from Commission approval of the acquisition in this non-
ratemaking proceeding appears to be what RUCO and Staff caution against as “granting premature
rate relief.” The circumstances of this case do not justify the ratemaking predicament that approval
of the acquisition outside of a rate proceeding would bring about. We find that it would therefore be
very unwise, and not in the public interest, to grant “approval” of the acquisition as requested in the
Joint Application.

[t would not be inappropriate, however, to include language in this Decision to dispel any
ancertainty or confusion regarding APS’ current ability to self-build or buy new generation assets for
nauve load. We agree with Staff that adoption of language regarding APS’ current ability to self-
build or buy new generation assets for native load, similar to that set forth in paragraph 83 of the
proposed settlement agreement in the pending APS rate case, would eliminate the uncertainty that
some parties believe exists, and we will include such clarifying language in this Decision.

B. Effect on FERC Approval Proceeding

The Sundance Plant includes some interstate transmission facilities which are subject to the
Jurisdiction of the Federal Energy Regulatory Commission (“FERC”) (see Tr. at 121), and therefore
FERC approval of the acquisition is required under Section 203 of the Federal Power Act. APS and
PPL Sundance contend that Commission approval, or affirmative validation, of the transaction will
support APS’ and PPL Sundance’s application at FERC for the required approval of the transfer of
the Sundance Plant to APS (APS Br. at 7; PPL Sundance Br. at 5). APS believes that FERC
considers and pays deference to state commission views on the acquisition of generating assets (Tr. at
63, 64).

APS states that it was not disputed in this proceeding that this Commission’s “approval” of
the transaction would help APS and PPL Sundance obtain such approval from FERC (APS Reply Br.

at 2). PPL Sundance states, however, that the FERC approval process for the Sundance Plant

[ acquisition may not resemble the proceedings that APS referred to in which FERC has placed value -

9 DECISION No, 97504
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|
i

1 Eon state commission support (Tr. at 32, 33). PPL Sundance believes that the open bidding process

ithat preceded this acquisition, which did not include APS affiliate participation, differentiates this
icase from others at FERC in which affected power producers have complained about the effect of
acquisitions on purchasers’ generation market power (Id.).

At the time of the hearing, APS had not yet made a filing at FERC requesting approval (see
( Tr. at 122). The record in this proceeding does not include an evaluation of the factors that FERC"
normally considers in a Section 203 approval proceeding (Tr. at 121-123). This Commission’s
deliberations in this proceeding are not on point relative to the upcoming FERC approval process (Tr.
at 50, 31). We do not believe, therefore, that our determination in this Decision that pre-approval of
the acquisition is inappropriate and not in the public interest (due to ratemaking considerations) will
be relevant to FERC’s disposition of the APS and PPL Sundance application for Section 203
approval. In addition, we strongly disagree with the view expressed by PPL Sundance on brief that
“mere tacit acquiescence or concurrent ‘non-action’ by [this] Commission could be seen to signal
some concession to FERC of sole jurisdiction or interest” (See PPL Sundance Br. at 11). This
Decision is based on the facts on the record in this proceeding, which are distinct and apart from the

Section 203 approval process at FERC.

11. Prudence and Used and Useful Determination

A. Arguments

The Joint Application requested a determinatién that the acquisition is prudent and that the
i;plam 1s used and useful. APS argues that this Commission’s definition of “prudently invested”’ sets
torth no requirement that prudence findings are only to be made during a rate case. While conceding
that typically 1t has been only during a rate case that such a finding was necessary, or that the
necessary nformation became available, APS argues that the most appropriate time to make a
prudence determination, when possible, is at the time a resource is acquired (APS Br. at 9). APS

contends that if circumstances permit such timing, a contemporaneous prudence determination is

TAAC R14-2-103(A)(3)(]) provides: “1. ‘Prudently invested’ - Investments which under ordinary circumstances
i would be deemed reasonable and not dishonest or obviously wasteful. All investments shall be presumed to have been
| prudently made, and such presumptions may be set aside only by clear and convincing evidence that such investments

' were imprudent, when viewed in the light of all relevant conditions known or which in the exercise of reasonable
[»mdgment should have been known, at the time such Investments were made.”

!

! -
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more consistent with the prudence standard of “at the time such investments were made” than a post
hoc determination (APS Reply Br. at 4, 5). APS states that it has responded to all of Staff’s requests
for information pertaining to the acquisition, and argues that because investments are presumptively
prudent under Commission rules, the burden is on an opposing party to show by clear and convincing
evidence that an investment is imprudent (APS Br. at 9, 10). |

APS’ witness asserts that the Sundance Plant meets the conventional test for a “used and
useful” determination, which he describes as whether there is a functional need for an asset, and
whether the asset has actually been employed to meet the need (Exh. APS-1 at 16). He states that
when acquired by APS, the Sundance Plant will be effectively integrated into APS’ dispatch system
and will be immediately used and useful in the day-to-day operation of APS’ system (/d.).

RUCO points out that the purpose clause of the rule defining “Prudently invested,” found in
A.A.C. R14-2-103, states that the purpose of Rule 103 is to define the specific information required
to make determinations within a rate case such as prudence (RUCO Reply Br. at 4). RUCO states
that while it has not taken a position on whether the acquisition is prudent, neither RUCO nor any
other party should be required to make such a recommendation outside of a rate case (/d. at 4, 5).

Staff disagrees with APS’ assertion regarding the current availability of all the information
necessary to determine rate base treatment of the acquisition for two separate reasons (Staff Br. at 4,
5). Staff first contends that APS is unable at this time to precisely quantify the purchase price (Staff
Br.al 4), and second, that APS cannot demonstrate at this time the prudence of a $4.5 million portion
of the purchase price attributable to an extension of the transaction’s closing date to accommodate the
application for FERC approval (Staff Br. at 5).

Staff explains that the stated $189.5 million purchase price could increase by as much as $3
mullion, depending upon PPL Sundance’s exercise of an option in the Asset Purchase Agreement that
allows PPL Sundance to extend the closing date of the transaction for sixty days at a cost to APS of
550,000 per day (see Exhibit A attached hereto at Section 3.1 and Section 10.1(g)), because if PPL
Sundance exercises this option, APS intends to include the additional amount in the rate base value of
the Sundance Plant (see Tr. at 104; Staff Br. at 4-5). Staff states that APS has additionally agreed to

pay an additional $4.5 million to extend the transaction’s closing date to March 3 1, 2005, because the.

04 -
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| | extension was necessary to accommodate its application for FERC approval (Tr. at 105-106). Staff
1 argues that while the record clearly shows that extending the closing date added $4.5 million to the
| purchase price, the record did not establish that it would be impossible to obtain FERC approval prior

to March 31. 2005 (Staff Br. at 5). Staff contends that it would be difficult at this time to evaluate

the reasonableness of APS’ efforts at FERC when its application has not yet been filed, noting that it
i1s difficult to evaluate the prudence of actions that have not yet occurred (1d.).

APS argues that the lack of completeness of the record in this proceeding regarding the final
| purchase price and the additional $4.5 million payment for an extension of time to allow for FERC
approval would not actually interfere with this Commission’s ability to appropriately determine the
rate basing of the Sundance Plant in this proceeding (APS Reply Br. at 3). APS suggests that the
$189.5 million purchase price could be “approved,” and that any additions to that amount which that
may result from the application of Section 3.1 and Section 10.1(g) of the Asset Purchase Agreement
could be considered in a future rate case. Regarding the additional $4.5 million in the purchase price
resulting from an extension of time to allow for the FERC approval process, APS states that while no
party presented any evidence that the applicants should have handled the FERC application any
differently, this amount could also be “reserved . . . for future consideration in a rate case while stil]

providing a prudence determination on the vast majority of the plant in question” (APS Reply Br. at

1 4).

B. Analysis and Conclusion
E The A.A.C. R14-2-103(A)(3)(1) definition of “prudently invested” both follows and refers to
ézhe term “prudently invested” as it appears in the rules’ definition of “Original cost rate base” in
L AAC Rl4—2-103(/—‘&)(3)(11).8 The term “prudently invested,” which appears nowhere else in Rule
| .03, clearly applies to “Original cost rate base” determinations, which are determined in a rate
proceeding.  As the definition of “Original cost rate base” reveals, rate base determinations are

complex, based as they are on a number of factors related to the historical test year. None of those

| factors have been quantified on the record at this time for APS’ next rate case.

" h “Oniginal cost rate base” — An amount consisting of the depreciated original cost, prudently invested, of the
| property (exclusive of contributions and/or advances in aid of construction) at the end of the test year, used or useful, plus
| a proper allowance for working capital and including all applicable pro forma adjustments.” A.A.C. R14-2-103(A)3)(h). .
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While it may be true, as APS argues, that there is no rule or statute that precludes this
Commussion from determining prudence or precluding a utility from seeking such a determination at
the time an acquisition is made (APS Reply Br. at 4), Rule 103’s definition of “prudently invested” is
clearly backward-looking. The language of the rule does not contemplate a determination of
prudence prior to the occurrence of investment. It provides for a backward look at prudence, stating
that “[a]ll investments shall be presumed to have been prudently made, and such presumptions may
be set aside only by clear and convincing evidence that such investments were imprudent, when

viewed in the light of all relevant conditions known or which in the exercise of reasonable judgment

should have been known, at the time such investments were made.” (A.A.C. R14-2-
L03(A)(3)(1)(emphasis on past tenses added)). |

More importantly, while A.A.C. R14-2-103(A)(3)(1) presumes prudence of investments, it
provides that the presumption may be set aside by clear and convincing evidence. Because the
transaction has not yet been completed, no party has had the opportunity to challenge the presumptive
prudence of the actual investment. While the actual purchase price, when determined, may be
reasonable, and while APS’ decision to pay an additional $4.5 million for the Sundance Plant to
extend the closing date to accommodate the required FERC approval process may be reasonable, it
would be against the public int\erest at this time for this Commission to make a determination on the
prudence of the acquisition outside a ratemaking proceeding, without all the facts about the
transaction being available and subject to evidentiary review. APS’ suggestion that the ﬁnal
adjustments to the purchase price and the $4.5 million portion of the purchase price attributable to the
delay required for FERC approval could be scrutinized in a future rate proceeding, apart from a
general determination of prudence of the acquisition, amounts to an admission that all the evidence
swrounding the acquisition is not yet available. APS’ suggested bifurcation approach must be
rejected, because the overall transaction may only properly be reviewed in the context of an overall
rate base determination, with all relevant information available.

For these reasons, as well as for the reasons discussed above in the analysis of the request for
“approval” of the transaction, we find that it would be speculative, and therefore improper, to make

either a full or partial determination at this time whether APS will have “prudently invested” in assets

67504 R
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which it has yet to acquire.

5 111. Future Ratemaking Treatment

The Joint Application requested confirmation that the Sundance Plant will be afforded

traditional cost of service treatment in the future.

A Arguments

APS believes that the record in this case supports providing clarification that the Sundance
Plant will be afforded traditional cost-of service regulation, and that such clarification can be made
regardless of the conclusion reached on APS’ request for a prudence and used and useful
determination at this time (APS Br. at 8). APS states that its request for clarification of the Sundance
Plant’s future ratemaking treatment is similar to its request for approval of the transaction (APS Br. at
7).

RUCO supports APS’ request for clarification of the alleged regulatory uncertainty regarding
APS’ authonty to acquire new generating assets, but contends that ratemaking treatment should not
be pre-approved in this proceeding (RUCO Br. at 4). RUCO argues that this is not an emergency
filing (see Tr. at 247), that an emergency situation does not exist, and that the circumstances of this
case do not justify deviation from the policy of considering acquisition costs and operating expenses
m the context of a rate case (RUCO Br. at 3, 4). RUCO recommends Commission confirmation that

APS’ acquisition of the Sundance Plant would be subject to traditional cost of service regulation if it

| 1s found o be a prudent acquisition and used and useful in APS’ next rate case (Direct Testimony of

Marylee Diaz-Cortez, Exh. RUCO-1 at 10). Staff’s witness testified that Staff does not believe the

| confirmation recommended by RUCO is necessary, but does not oppose RUCO’s recommendation

|
|

iTr. at 355). Staff argues, however, that no factors exist in this proceeding that provide a compelling

* | reason to determine the ratebase treatment for the Sundance Plant outside a rate case (Staff Reply Br.

at 2). Staff further argues that even if unique or novel circumstances were to exist, mere novelty does
not justify premature rate case relief, and that the existence of novel circumstances would call for

review in a rate case, rather than justify departure from usual ratemaking procedures as requested by

7 I APS (1d)
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B. Analysis and Conclusion

As APS is well aware, when in the context of a ratemaking proceeding a public service
corporation requests rate relief for assets not previously accorded rate base treatment, the request is
considered under traditional cost of service ratemaking principles, which include examination and
evaluation of all rate base issues in the context of the public service corporation’s total operations.
This 1s not a rate proceeding, there was no request to consolidate the Joint Application with the
pending rate proceeding, and the acquisition has yet to occur. Because we cannot speculate now as to
whether unusual circumstances may or may not occur or may or may not be associated with APS’
potential acquisition of the Sundance Plant prior to APS’ next rate proceeding, it would be premature
to determine at this time that the Sundance Plant acquisition will satisfy the evidentiary and legal
standards necessary to be accorded full cost recovery under traditional cost of service principles in
that future rate proceeding. However, if APS requests rate relief for the Sundance Plant in the
context of a ratemaking proceeding, the request will be considered under traditional cost of service

ratemaking principles, which include examination and evaluation of all rate base issues in the context

of APS’ total operations.

Iv. Existing Financing Authority for the Transaction

The Joint Application requested confirmation that APS’ existing financing authority can be
used to finance the acquisition of the Sundance Plant. APS asserts that as long as the prior
Commussion Orders in Decision No. 54230 (November 8, 1984) and Decision No. 55017 (May 6,
1986) apply, APS has sufficient long-term debt authorization outstanding to finance the acquisition,
and requests that this Decision include a Finding of Fact and Conclusion of Law so confirming (APS
Br. at 8, 9). PPL Sundance believes that APS’ existing financing authority would cover financing of
the Sundance Plant acquisition (PPL Sundance Br. at 10).

Staff states that Decision Nos. 54230 and 55017 allow APS to issue long-term debt up to
approximately $2,699 million (Exh. S-3 at 14). Staff explains that while APS’ total long-term debt
(including current maturities) as of June 30, 2004 was $2,717 million, Commission Decision No.
65796 (April 4, 2003) allowed APS to borrow $500 million that would not be classified as continuing

debt 1n the context of the debt limits established in Decision Nos. 55017 and 54230 (Exh. S-3 at 14,-
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ciung Decision No. 65796 at 41, lines 16-17). Staff states that the total debt that is subject to APS’
existing financing authority is therefore $2,717 million minus $500 million, or $2,217 million (Exh.
S-3 at 14). Staff states that this leaves APS with $482 million of existing financing authority (7d.).

Decision No. 54230 authorized APS to issue debt, subject to A.R.S. § 40-301, for a variety of

purposes, among them “to finance [APS’] construction program, to redeem or retire outstanding

secunties, to repay or refund other outstanding long-term debt, to repay short-term debt which

previously financed construction projects . . . .” Decision No. 55017 approved debt issuance for the

- Same purposes, and also authorized financing for the purpose “if necessary, to meet certain working

capital and other cash requirements . . . .” No party objected to confirmation of APS’ financing
authority under these prior Decisions. While it is not necessary, it is not unreasonable to grant APS’
request 10 include a Finding of Fact and Conclusion of Law in this Decision confirming that the
authorizations previously granted in Decision No. 54320 and Decision No. 55017 apply to this
transaction, and such confirmation will be given.

V. Accounting Deferral Order

The Joint Application requested a deferred accounting order authorizing APS to defer for

| future recovery a portion of the capital and operating costs associated with the acquisition of

Sundance, net of cost savings to APS from the acquired assets. An accounting order is a ratemaking

~mechanism that provides regulated utilities the ability to defer costs that would otherwise be

cxpensed using generally accepted accounting principles (Direct Testimony of Staff witness Jamie R.
Moe, Exh. S-1 at 2). It also permits alternative accounting treatment for capital and other costs as
permitted under the Uniform System of Accounts (/d).

A. Initial Proposals on Accounting Deferral Request

The direct testimony of APS witness Patrick Dinkel, admitted to the record as hearing Exhibit
APS-4, included Schedule PD-4 as an attachment. Schedule PD-4 included the following specific
Ordering Paragraphs proposed by APS:

IT IS THEREFORE ORDERED that Arizona Public Service

Company’s request for an accounting/rate-making Order permitting it to
deffer and capitalize, for later recovery through rates, the costs, net of any
savings, of owning, operating, and maintaining the Sundance Generating

67504
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Station and associated facilities be, and hereby is granted.

IT IS FURTHER ORDERED that Arizona Public Service
Company shall be allowed to defer a return on all of the deferred costs
computed using its embedded cost of long-term debt as determined by the
Commission in Docket No. E-01345A-03-0437 or if no such cost of debt
is determined in that Docket, then the embedded cost of debt as of
December 31, 2004 as prescribed by Schedule D-2 of A.A.C. R14-2-103.

IT IS FURTHER ORDERED that Arizona Public Service
Company’s authority to defer costs is limited to five years from the date of
a final Commission order in this case.

IT IS FURTHER ORDERED that the regulatory asset associated
with all amounts deferred pursuant to this Decision shall be included in
cost of service for rate-making purposes in Arizona Public Service
Company’s next rate case as will the amortization of such regulatory asset.

Staff’s direct testimony included a recommendation that the following 11 conditions apply to

an accounting deferral order (Exh. S-1 at 14-15):

1) No deferrals shall be recorded unless a PSA is adopted in its
pending rate case that recognizes off-system sales as a credit
(reduction) to the recoverable balance.

2) The deferral period shall not begin until the PSA becomes
effective.

3) Debits (additions) to the deferred costs shall be made only in the
months that the PSA remains in effect.

4) Debits to the deferred costs shal] terminate no later than 36 months
after the date of the order in this case.

5) Debits to the deferred costs shall terminate on the effective date of

rates authorized in any rate case subsequent to the pending rate
case.

6) No cost of money factor shall be applied to any deferred amounts.
7) Overhead costs shall not be deferred.

8) Deferred direct costs shall only be debited when supported by an
analysis conducted by the Company demonstrating that those costs
have not been otherwise recovered.

9) Projections may be used to calculate the net savings components
(fuel costs, purchased power and off-system sales) of deferred
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costs. The projections shall have identical parameters, except to
recognize the inclusion of the Sundance Generation Station, to

eliminate bjas and manipulation and to facilitate accurate
measurement of net savings.

10) The results of the projections shall be reported as part of the
monthly filings required for the PSA.

11) APS shall participate in the net savings/costs related to fue] and
purchased power costs and off-system sales at the same percentage
rate as it participates in the PSA.

B. Post-Hearing Filings on Accounting Deferral

During the hearing, Staff stated that APS and Staff were anticipating ongoing discussions
regarding both the operation of Staff’s proposed Condition No. 8 and APS’ proposed accounting
order language. At the close of the hearing, it was agreed that either APS, or APS Jointly with Staff,

would file a late-filed exhibit on October 12, 2004, regarding both 1) accounting order language and

| 2) the operation of Staff’s recommended Condition No. 8. It was also agreed that al] parties would

file any comments on the October 12, 2004 filing by October 19, 2004.

On October 12, 2004, APS filed a Notice of Submission of Late-Filed Exhibit. APS’ filing
includes a Revised Schedule PD-4 which reflects its proposal for 1) specific ordering language that
APS believes necessary to allow the deferral to be booked to APS’ balance sheet under the criteria of
Statement of Financial Accounting Standards No. 71 (“FAS 717); 2) additional language APS
proposes be added to Staff's recommended Condition No. 8; and 3) additional language APS
proposes be added to Staff’s recdmmended Condition No. 11. APS’ Revised Schedule PD-4 is
attached to this Decision as Exhibit B, and includes both a clean’copy and a redline copy showing
changes to APS’ original Schedule PD-4, as attached to hearing Exhibit APS-4.

On October 19, 2004, Staff filed 2 Notice of Filing Staff’s Response to APS’ Late-Filed
Exhibit. Staff's response is in the form of a Staff Report responding to APS’ October 12, 2004 filing.
Attached to the Staff Report are three Exhibits, as follows: 1) “Exhibit 1,” Explanation of Staff’s
Condition No. 8; 2) “Exhibit 2,” which includes Staff’s proposed Addendum to Staff Condition No. 8
and Staff’s proposed Addendum to Staff Condition No. I1; and 3) “Exhibit 3,” which reflects Staffs

recommendation for specific ordering language for an accounting order. Those Staff Report Exhibits
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I through 3 are attached to this Decision as Exhibit C. -
C. Deferral Order Request

1. Proposed Methodology for Calculation of Deferral

APS requests authority to defer for future recovery all capital and operating costs associated
with the acquisition, with a debt return, net of any savings produced by the acquisition (Joint
Application at 12). APS proposes that the savings resulting from the purchase of the Sundance Plant,
such as reduced fuel costs and reduced purchased power costs (including APS’ Track B Contract with
PPL Sundance) would reduce the amount of deferrals associated with capital and operating costs each
year (Exh. APS-4 at 19-20). APS also proposes that to avoid double-counting such savings, all fuel
Cost savings, purchase power cost savings, and additional off-system sales margins’ would be
excluded from the calculation of recoverable fuel and purchased power costs in the power supply
adjustor (“PSA™)'® that APS is requesting in its pending rate case (Exh. APS-4 at 19-20).

APS proposes to calculate the net fuel cost savings, purchased power savings, and incremental
off-system sales margin impacts by comparing two sets of projections for its own load fuel and
purchased power costs and off-system sales margins and using the difference as the net savings
amounts (See reproduction of APS’ response to Staff’s data request in Exh. S-1 at 4). One set of
projections would be made assuming APS ownership of the Sundance Plant, and one set of
projections would be made assuming no APS ownership of the Sundance Plant) (Id,). APS states that
a detailed hourly simulation of its off-system sales would be the main point of comparison, but the
comparison would also include any changes to fixed costs, such as natural gas transportation and
wheeling charges, that might be present in one situation but not the other (/d.). Based on the results
obtained in these analyses, APS proposes to adjust for the PSA the actual fuel and purchase power
costs, net of off-system sales revenues, to calculate the PSA balance as if the Sundance acquisition
did not occur. APS believes this is consistent with the approach of deferring all other costs related to

the Sundance Plant acquisition as if they did not occur. APS states that the result of the proposed

? Off-system sales margins are generally the revenues from off-system sales minus the costs associated with producing
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deferral, along with the equal and offsetting adjustment to the PSA, would be that customers would

receive the benefit of the savings associated with the fuel and purchase power cost savings and net

| off-system sales revenues as a reduction to the cost deferrals associated with the: Sundance Plant

| acquisition (/d.).

2. Arguments
APS, PPL Sundance, AUIA and Sempra/Southwestern believe that a deferral

-accounting order should be- granted regardless of whether the proposed PSA is approved in APS’

‘pending rate case. RUCO opposes approval of the accounting deferral order request, whether the

PSA 1s approved or not. Staff recommends that an accounting order be issued authorizing APS to
defer costs associated with the purchase of the Sundance Plant only if the PSA that recognizes off-
system sales margins as a credit (reduction) to the recoverable PSA balance, as proposed by the
settlement agreement in APS’ pending rate case, is approved.

APS contends that it was able to obtain a very favorable price for the Sundance Plant, but that
the acquisition will result in an adverse financial impact to APS because the costs associated with the

new investment will not yet be reflected in APS’ rates, and that the financial impact should be

| mitigated by means of its proposed cost deferral accounting order (Exh. APS-4 at 18). APS’ witness

testified that the Sundance Plants’ units, which are more efficient with their lower heat rates, and

therefore less costly to run, would displace less-efficient units in APS’ dispatch order, such that APS

would save money on an incremental basis, and save wear and tear on the less-efficient units, making

them available down the road for installed reserves or other emergency purposes (Exh. APS-1 at §;

Tr. at 108, 109). APS claims that the long-term savings resulting from APS’ purchase come at a
short-term cost that, without a deferral order, would be borne solely by APS shareholders with no
opportunity to recover such costs (APS Br. at 12). APS argues that a “mismatch of costs and
benefits” would be amplified by the operation of the proposed PSA in its pending rate case, because

the acquisition will result in lower overal] fuel and purchased power costs for APS (APS Br. at 12-

| 13), but that a mismatch will occur regardless of whether a PSA is in place (/d. at 14). PPL Sundance

s In agreement with APS’ position regarding a deferral accounting order, and supports Commission

adoption of such terms as APS suggests (PPL Sundance Br. at 12).
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AUIA believes that approval of an accounting deferral is an absolute requisite to allowing the
transaction to go forward (Exh. AUIA-1 at 2, 7-8). AUIA argues that it would be unfair for APS’
shareholders to be required to absorb APS’ estimate of $10 to $15 million per year prior to rate- |
basing the Sundance Plant, in the absence of an accounting deferral (AUIA Br. at 5), and that the
deferral must meet the requirements of FAS 71 in order to serve a useful purpose (AUIA Br. at 8).
AUIA believes it is unnecessary to make the accounting order dependent on a PSA, but does not
oppose this condition, because according to AUIA, it is unlikely that APS can complete the
transaction in the absence of a PSA (AUIA Br. at 6).

RUCO states that the costs APS will incur and the benefit to ratepayers as a result of the
acquisition occur in every transaction where a utility purchases assets (RUCO Reply Br. at 2-3).
RUCO believes that an accounting order would skew the normal operation of regulatory lag, which is
the iming difference between the time a given cost is incurred and the time the cost is recovered, and
that APS’ shareholders would unfairly benefit from it (Exh. RUCO-1 at 6 -7). RUCO explains that
typically, when a company acquires new plant, it does not begin to earn a return on that plant and its
associated costs until new rates go into effect, and that this phenomenon is typically offset by the fact
that the plant and its associated costs continue to earn a return, and recover depreciation, after it is
retired until new rates are set after the retirement has occurred (/d. at 6, 7). RUCO contends that it is
generally accepted in the regulatory world that the regulatory lag and éccornpanying under-recovery
that occurs prior to the plant’s first inclusion in rate base and the regulatory lag and accompanying
over-recovery that occurs after the plant’s actual retirement from service are offsetting, or self-
correcting, over time and that an adjustment is not necessary (/d. at 7).

APS and PPL Sundance argue that RUCO fails to recognize a mismatch in revenues received
from customers and the costs incurred by APS to deliver service using the Sundance Plant (APS Br.
at 13; PPL Sundance Br. at 11). RUCO argues that it does recognize a “‘mismatch,” in that the
requested deferral considers only a select group of costs and revenues associated with the acquisition,
and excludes others, such as assets retired during the deferral period, and all other rate case elements

associated with a rate case (RUCO Reply Br. at 2-3).

Like RUCO, Staff contends that addition of plant and incurrence of its associated costs.
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between rate cases is a frequent and normal event, and that such events that occur outside a test year,

t2

including load growth and additional sales, are normally offsetting and provide benefits as well as

L'S]

detriments to a utility (Exh. S-1 at 6). Staff states that the lack of recognition of Sundance Plant-
4 || related capital and operating and maintenance costs in APS’ pending rate case is not a sufficient
> i reason to justify cost deferral and that generally, it would not recommend that a deferral account be
0 | authorized for the recovery of costs related to plant additions that occur between rate cases ({d.).
Staff’s position differs from that of RUCO, however, in that Staff believes that the operation of the
& | PSA, if it is approved in APS’ pending rate case, would create a potential inequity to APS for
9 | purchasing incremental generating capacity between rate cases (Id. at 7). Staff believes that the
-0 Jinequity that would result from the combination of the timing of the acquisition and the proposed
-1 IPSA could be remedied by the creation of a deferral account, which would enable APS to recover
-2 | certain capital and operating costs associated with the Sundance Plant (Exh. S-1 at 7).

3 3, Analysis and Conclusion

14 We agree with RUCO and Staff that under normal circumstances, APS’ proposal for an
15 | accounting order would allow APS sharcholders to reap the positive benefit of regulatory lag without
16 |l the offsetting negative regulatory lag effects of plant acquisition between rate cases. The “mismatch
17 | of costs and benefits” that APS claims provides justification for a deferral order in the absence of the
I8 | proposed PSA is simply regulatory lag, which is, as Staff and RUCO argue, a timing difference

19 |inherent to the regulatory process. The negative regulatory lag resulting from the time between a

[}
<

| utility’s investment and the time the costs are included in rate base is typically offset by the positive
21 |regulatory lag resulting from the fact that the plant and its associated costs continue to earn a return,

22 | and recover depreciation, after retirement of the plant and prior to its removal from rate base.

The accounting order issued in Decision No. 55939 (April 6, 1986)(Palo Verde III Deferral

to
4=

| Case) does not provide precedent for an accounting deferral order here, as APS contends (see Exh.

25 | APS-4 at 19; APS Br. at 12, 13; APS Reply Br. at 10-11, citing Decision No. 55939 at 3). This case

26 |is distinguishable. As RUCO points out (RUCO Br. at 8), in the case of the Palo Verde III deferral,

(3]

7 | APS was involved in a lengthy process of plant construction with costs in the billions of dollars.

28 ;) Approval of that deferral was based on the Commission’s wish not to risk APS’ investment grade

‘f B}
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bond ratings, because the increased capital costs associated with such a downgrade would have
placed a far greater and more immediate financial burden on ratepayers than the consequences of the
approved deferral (Decision No. 55939 at 5). Here, as RUCO argues, APS is not building plant, but
purchasing operational plant that represents a small fraction of APS’ total plant. We note also that
the rates proposed in the settlement agreement in APS’ pending rate case already include a portion of
the costs of the Sundance Plant currently used by APS via the inclusion of a purchased capacity
contract between APS and PPL Sundance (Tr. at 209).

APS argues that it could lose $60 million on a present value basis without a deferral order
(See APS Br. at 13, citing Exh. APS-5 at Schedule PD-1RB), and PPL Sundance posits that denial of
a deferral could result, in the long run, in APS filing multiple, frequent rate cases in order to mitigate
APS’ estimated cost inequities resulting from regulatory lag (PPL Sundance Br. at 11). Our
consideration of the requested accounting deferral in this case is not based on any conjecture
regarding APS’ future rate case filings. As RUCO has pointed out, it is always a utility’s prerogative
to file a rate case application when it deems it appropriate (RUCO Reply Br. at 4). We would expect
APS 1o make a reasonable business decision regarding the need to make a rate filing.

On brief, RUCO asserts that because the PSA is under Commission consideration in the
settlement agreement docketed in APS’ pending rate case, and because the parties to the settlement
agreement did not address or consider the deferral order request, approval of APS’ proposal in this
case would amount to altering the terms of the docketed settlement agreement (RUCO Br. at 6, 7).
Staff responds that RUCO fails to explain how the deferral mechanism would change the proposed
terms of the settlement agreement (Staff Reply Br. at 8). Staff states it is difficult to see how the
treatment of the post-test year events with which the Joint Application is concerned can change the
terms of the settlement agreement ({d.). APS states that the deferral request in this case, which
includes an offset to the PSA balance in order to avoid double-counting savings in the PSA, does not
change the proposed PSA, but simply results in a mechanism that overlays the proposed PSA (APS
Reply Br. at 12). We agree with APS that the deferral request and its accompanying proposed offset
to the PSA would not change the terms of the proposed PSA in the pending APS rate proceeding.

RUCO believes that APS’ request for an accounting order amounts to a request for special -
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| ratemaking treatment where no special circumstances exist, and that an accounting order would result

| In single-issue ratemaking (RUCO Br. at 5, 6). RUCO argues that APS’ proposed calculation of net
; savings that would result from the purchase of the Sundance Plant is speculative, subject to
manipulation, and that its accuracy would be difficult to confirm (RUCO Br. at 6), and asserts that
| this Commission will not be able to consider all the other ratemaking elements that were affected by
the transaction during the deferral period (RUCO Reply Br. at 3). APS argues, however, that the use
" | of projections is a proven, verifiable and well-established method that is routinely used in rate cases
and other proceedings involving resource procurement issues (APS Reply Br. at 10). APS contends
that a deferral would not constitute single issue ratemaking because no existing rates would be
changed as a result of the Commission granting a deferral in this case (APS Br. at 14), but that rates
would only be changed in a subsequent rate case, when the deferred costs are considered along with
all other appropriate factors, costs, and benefits (1d.). As explained below, we find that special
circumstances will exist in this case if the PSA is approved in APS’ pending rate case. We also agree
with APS that because rates would not be changed as a result of an accounting deferral order, that it
5 | would not constitute single-issue ratemaking, and that a deferral order would not presume to
| determine new rates (See APS Reply Br. at 11).

Sempra/Southwestern urges approval of the requested accounting deferral irrespective of

whether the PSA is approved in APS’ pending rate case, “given the fact that future proposed
-acquisitions of IPP- or merchant generator-owned generation assets by a public service corporation
may not arise against the background of a currently pending rate case and proposed PSA of the nature
here in question” (Sempra/Southwestern Reply Br. at 8). Sempra/Southwestern believes that an
accounting order may provide the assurance of future rate recovery that may be necessary to allow a
utility  to  compete  with unregulated entities for generation asset acquisitions ({d).

Sempra/Southwestern’s arguments appear to emanate from an interest in making the future purchase

cf merchant generator-owned generation assets more attractive to regulated utilities, and do not

26 | provide a convincing rationale for approving a deferral in this case in the absence of the existence of

)

the proposed PSA in APS’ pending rate case. As further explained below, this Decision is based on

 the facts of this case, and does not speculate on the possibility of any “future proposed acquisitions” .
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as referenced by Sempra/Southwestern.

In support of its position that a deferral should be approved in the absence of a PSA, PPL
Sundance points out that pursuant to Paragraph 8.7(b) of the Asset Purchase Agreement, APS can
walk away from the acquisition if all the approvals requested in the joint application are not approved
(PPL Sundance Reply Br. at 3-4). For the reasons discussed below in Section VII(A), we do not find
this argument a convincing reason to approve a deferral accounting order in the absence of the PSA
as proposed in APS’ pending rate case.

We agree with Staff, however, that the operation of the proposed PSA’s cost/savings sharing
component, if approved in APS’ pending rate case, coupled with the timing of the acquisition in
relation to the pending rate case, could create a potential for inequity that justifies the creation of a
deferral in this case. The PSA in the proposed settlement agreement includes three components that
affect the PSA balance: fuel costs, purchased power costs, and off-system sales margins (Exh. S-1 at
5). As set forth in the settlement agreement in the pending APS rate case, the PSA includes an
incentive mechanism where APS and its customers share in fuel and purchased power costs or
savings at a rate of 90 bercent for customers and 10 percent for APS.!! The proposed PSA provides
that ratepayers will also receive the benefits of all off-system sales margins through a credit to the
PSA balance at the 90 percent/10 percent sharing rate. Off-system sales margins are generally the
revenues from off-system sales minus the costs associated with producing those revenues (Tr. at 200,
201) APS’ acquisition of the Sundance Plant would increase APS’ capacity for off-system sales
because it would increase APS’ overall generating capacity (/d. at 7), but because of the operation of
the proposed PSA, APS would be able to keep only 10 percent of the off-system sales margins (Tr. at
211). Thus, even though APS would incur capital and operating costs related to the Sundance Plant
that would allow increased off-system sales, APS’ ability to recover those costs from increased off-
system sales margin revenues would be limited by the operation of the PSA. In addition, under the
proposed PSA, 90 percent of any fuel savings costs resulting from the Sundance Plant’s lower costs

would be passed through to customers (Tr. at 238). Accordingly, under the specific circumstances of

" See Section IV, Paragraph 19 of the proposed settlement agreement filed in Docket No. E-01345A-03-0437 on August
18.2004. .
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this case, we believe it is equitable to approve the requested accounting deferral, subject to the
condition that the PSA as set forth in the settlement agreement in APS’ pending rate case is approved,

and subject to additional conditions as discussed herein in Section V.
D. Staff’s Proposed Conditions

1. Staff’s Proposed Condition No. 1 - No Deferral Absent Approval of the PSA in
the Pending Rate Case

Staff recommends that an accounting deferral order be granted, subject to the following
Condition No. 1:

] No deferrals shall be recorded unless a PSA is adopted in its pending rate

case that recognizes off-system sales as a credit (reduction) to the
recoverable balance.

For the reasons articulated above, this condition is reasonable and will be adopted.

2, Staff’s Proposed Condition No. 2 - Deferral Period Begins With PSA
Effective Date

Staff recommends that an accounting deferral order be granted subject to the following

Condition No. 2:

2. The deferral period shall not begin until the PSA becomes effective.

For the reasons articulated above, this condition is reasonable and will be adopted.

3. Staff’s Proposed Condition No. 3 - Duration of Deferrals Coincident with
Duration of PSA

Staff recommended that an accounting deferral order be granted subject to the following
Condition No. 3:
3. Debits (additions) to the deferred costs shall be made only in the months

that the PSA remains in effect.

For the reasons articulated above, this condition is reasonable and wil] be adopted.

4. Staff’s Proposed Condition No. 4 - Termination of Deferrals After 36 Months

Staff recommended in its direct testimony that an accounting deferral order be granted subject
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to the following Condition No. 4:

4 Debits to the deferred costs shall terminate no later than 36 months after
the date of the order in this case.

In 1ts October 19, 2004 post-hearing filing, Staff proposed a change to this condition, in the
form of a proposed Ordering Paragraph (See “Exhibit 3” of Exhibit C attached hereto), which would
have the effect of changing Staff’s proposed Condition No. 4 to require that debits to the deferred
costs shall terminate no later than 36 months after the later of the date that APS acquires the
Sundance Generating Station or the new rates go into effect and only if the PSA in the APS rate case
1s adopted. Staff believes that the date of this Decision may not be the appropriate time to start the 36
month period, as this Decision may become effective prior to the acquisition (October 19, 2004 post-
hearing Staff Report at 4).

APS agrees with Staff that the appropriate time to start the deferral period is the later of the
date that APS acquires the Sundance Plant or the date new rates go into effect, rather than the date of
this Decision (APS Br. at 15). APS disagrees, however, with the 36 month deferral period that this
proposed condition would require.

APS contends that a five year, or 60-month, deferral period is warranted in this case, because
the 36 month period suggested by Staff would effectively require APS to consider filing a new rate
case within the next year or so to be assured of rate case completion within the deferral period, so that
the costs would be reflected in rates as soon as the deferral period ends (APS Reply Br. at 7). APS
claims that not having the costs of the Sundance Plant reflected in rates immediately following the
end of the deferral period would result in “the inequity of APS shareholders bearing costs that benefit
customers (in both the short term and long term) with no opportunity to recover those costs” (APS
Br. at 15). APS argues in support of its proposed 60 month deferral period that Staff’s proposed

Condition No. 8, if adopted, would mitigate any concerns of intergenerational Inequity resulting from
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the longer deferral period (APS Br. at 15).

Staff contends that conceptually, a deferral shifts costs from one time period to another (Tr. at
255). and as a result, the ratepayers for whom costs are incurred may not be the same ratepayers who
ultimately pay them (Exh. S-1 at 11), and that a longer deferral period exacerbates these
intergenerational inequities ({d.; Tr. at 170-171). Staff believes that three years is an appropriate
amount of time for APS to record and assess the costs of the Sundance Plant; assess its recovery of
the costs; take six months to prepare and file a rate case; and complete a rate case (Tr. at 170). Staff
takes issue with APS’ testimony (See Exh. APS-5 at 4) that it would take longer than the 12 month
period required by Commission rules to complete a rate case, pointing out that the currently pending
{ irate case, which has been the subject of settlement negotiations involving more than twenty parties, is
not typical of Commission rate proceedings (Staff Reply Br. at 6-7). Staff also points out that APS
can file a request for an extension of the deferral period (/d.; Exh. S-1 at 11).

While we find it reasonable, in conjunction with the operation of the proposed PSA, if
approved, to allow APS to defer costs not otherwise recovered, we do not wish to encourage APS to
unnecessarily postpone ratemaking review of the acquisition by allowing deferrals to continue for a
five-year period. Because actual recovery of deferred costs can only commence after a rate
proceeding, we find Staff’s arguments regarding intergenerational inequity convincing. Three years
1s a reasonable timeframe to allow APS to defer costs associated with the acquisition of the Sundance
Plant that have not already been recovered, in the event the proposed PSA is approved in APS’
pending rate case. As we have already noted, if APS wishes the costs of the Sundance Plant to be
reflected in 1ts rates sooner, it need not wait to file a rate case. However, given that rate cases in

general may take longer to complete than the period prescribed in the Commission’s rules, we agree

that it is reasonable to amend this condition to provide that if APS has a general rate case pending at

the end of the 36-month period, APS may continue to defer costs associated with the acquisition of
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the Sundance Plant until such rate case is concluded. APS’ next rate case shall address the deferred
amounts recorded as of ninety days before the due date for filing Staff’s Direct Testimony. Any

additional properly deferred amounts recorded after that date may be considered in subsequent rate

| case(s).

5. Staff’s Proposed Condition No. 5 - Termination of Deferrals on Effective Date of New
Rates from Next Rate Case

Staff recommended that an accounting deferral order be granted subject to the following

Condition No. 5:

5. Debits to the deferred costs shall terminate on the effective date of rates
authorized in any rate case subsequent to the pending rate case.

APS agrees with this condition (APS Br. at 15). It is reasonable and will be adopted.

6. Staff’s Proposed Condition No. 6 - No Application of Cost of Money Factor to
Deferral

Staff recommended that an accounting deferral order be granted subject to the following
Condition No. 6:

6. No cost of money factor shall be applied to any deferred amounts.

APS argues that the carrying costs associated with the acquisition are real costs, and that a
cost of money is applied to other assets in similar circumstances, such as when a utility is allowed to
capitalize substantial amounts of construction carrying costs for self-built plants as Allowances for
Funds Used During Construction (“AFUDC”) (APS Br. at 16).

Staff argues that because the net savings will be estimated by models, the exact amount of
savings to be netted against the costs is unknown, and that although the deferral balance itself will
represent a reasonable estimate of the costs attributable to the Sundance Plant, the imprecise nature of
the deferred costs makes it inappropriate to include a retumn (Exh. S-1 at 12). Staff believes that

calculating a return on the imprecise amounts will cxacerbate the intergenerational inequities
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resulting from the deferral (Exh. S-1 at 12-13).12
APS argues that greater uncertainty exists regarding total costs when a rate of return is
permitted on AFUDC than exists in this case (APS Reply Br. at 7). Staff asserts, however, that the
imprecision inherent in the deferral calculation does not have a counterpart in AFUDC, which is the
retun allowed on Construction Work in Progress (“CWIP”), because the amount of CWIP that is
booked 1s specific and precise, and AFUDC is applied to that specific and precise amount (Staff
Reply Br. at 7). Staff also argues that APS’ comparison of the deferral to CWIP and AFUDC is also
| inapplicable because of timing, in that during the time that plant is under construction, it is not

providing service, and the company is therefore unable to eamn any revenues related to it, unless

CWIP is afforded rate base treatment or AFUDC is authorized on the CWIP balance (Staff Reply Br.
: i at 7). Staff asserts that in contrast, the Sundance Plant is already constmcted, and APS should be able
10 earn revenue from the plant immediately upon acquisition (/d.).

Staff correctly points out that the fact that the Sundance Plant is already constructed and in
operation differentiates it from a case where AFUDC might be allowed on CWIP. As explained in
our discussion above regarding whether a deferral should be allowed in the absence of a PSA, were it

rot for the 90/10 percent sharing of costs and savings required by the proposed PSA, a deferral would

not be justified at all. Once the prudently incurred costs of the Sundance Plant have been determined
in the context of a rate case in which all factors have been considered, APS should certainly be
authorized to earn a return on its prudent investment, but it should not earn that return retroactively to
the acquisition date. Allowing deferral of a return on the deferred balance in addition to deferral of
the costs prior to the plant’s inclusion in rate base would unreasonably skew the benefits of

regulatory lag in favor of the shareholders to the detriment of the ratepayers. As discussed above,
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once the plant is in rate base, APS will continue to eam a return on the plant after the plant’s actual

retirement but before it is removed from rate base in a rate case. This proposed condition is

reasonable and will be adopted.

7. Staff’s Proposed Condition No. 7 - No Deferral of Overhead Costs

Staff recommended that an accounting deferral order be granted subject to the following

Condition No. 7:

7. Overhead costs shall not be deferred.

APS agrees with this condition (APS Br. at 16). It is reasonable and will be adopted.

8. Staff’s Proposed Condition No. 8 - Operation of Deferral

Staff recommended in its direct testimony that an accounting deferral order be granted subject

to the following Condition No. §:

8. Deferred direct costs shall only be debited when supported by an analysis
conducted by the Company demonstrating that those costs have not been
otherwise recovered.

Staff believes that revenue growth due to APS’ load growth represents recovery of at least a
portion, and potentially all, of the Sundance Plant costs (Exh. S-1 at 11). The Company did not
provide projections of when revenue growth might increase to a level that would provide recovery of
the Sundance Plant costs (Tr. at 212). Condition No. 8 as initially proposed above did not specify the
type of analysis the Company should conduct prior to debiting deferred direct costs in order to
demonstrate that the costs have not otherwise been recovered, or who would determine whether the
analysis actually “demonstrated” that the costs have not otherwise been recovered. Condition No. 8
also did not identify what treatment the deferral order would afford the costs of APS’ Track B

contract with PPL Sundance that are encompassed in rates in the proposed settlement agreement in
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| APS’ pending rate case."”’ Staff’s witness stated that while Staff did not know the amount of the fixed
| costs of the Sundance Plant that are included in the Track B contract, APS would need to provide

{ analysis showing that costs have not been recovered before actually deferring them (Tr. at 205, 206).

Staff’s witness also stated that it would be up to APS to determine what its analysis demonstrates for
- purposes of debiting the deferral account, and that while APS would be required to report projections
i monthly, the actual review of the Company’s analysis would be undertaken at the time of a rate case,
in order to determine whether the deferred amounts should actually be recovered through rates, with
all factors being taken into account (Tr. at 206-208).

In its October 12, 2004 post-hearing filing, APS proposed additional language for Staff's
proposed Condition No. 8, such that Condition No. 8 would read as follows (APS’ additional
language is underlined):

8. Deferred direct costs shall only be debited when supported by an analysis
conducted by the Company demonstrating that those costs have not been
otherwise recovered. To determine whether or _not costs_have been
otherwise recovered, for each guarter APS shall compare its adjusted
return_on_average equity (excluding competitive energy trading and

purchases for resale) for the previous twelve months as filed with the
Commission with the cost of equity last found reasonable in a Company

rate proceeding. If the actual return exceeds the authorized return, the
amount of the deferral for the quarter shall be reduced by the difference
between the actual and authorized return times the actual average equity
for such twelve month period.

In 1ts October 19, 2004 post-hearing filing, Staff proposed alternative additional language for
Condition No. 8, such that Condition No. 8 would read as follows (Staffs” additional language is

underlined):

8. Deferred direct costs shall only be debited when supported by an analysis
conducted by the Company demonstrating that those costs have not been

otherwise recovered. To calculate the amount of eligible deferred costs
that have been otherwise recovered, APS will compare each month, for

| added to Staff’s proposed Condition No. 11, which is discussed below.

| each of its unbundled rate schedules, the current monthly energy and
: demand volumes billed to the corresponding monthly base volumes used

 In their post-hearing filings, both APS and Staff agreed that this issue would be best addresse

d by additional language
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to_establish those generation rates. APS will then apply a fixed cost rate
(ECR) for each rate schedule to the energy and demand differences. The
products of those calculations shall be deemed costs recovered and
deducted from the balance of deferred costs eligible for recovery. The
FCR for each rate schedule is equal to the generation rate less the base
cost of fuel and purchased power.

In 1ts October 19, 2004 post-hearing Staff Report, Staff asserts that APS’ October 12, 2004
proposal to use return on average equity for the previous twelve months does not measure the issue
posed by Condition No. 8, which is whether Sundance Plant costs have been otherwise recovered
(October 19, 2004 post-hearing Staff Report at 4). Staff contends that average return is a broad
measure of financial performance that includes performance not only in the subject generation
operations, but also in transmission and distribution operatiéns (Id.). Staff believes that inclusion of
transmission and distribution operations in the measurement fails to capture the results of generation
cost recovery, because under-recovery of costs in transmission and distribution operations could
mask the full recovery of generation costs (/d.). Staff believes that its alternative recommendation for
the calculation of costs that have already been recovered provides a better means of measuring
recovery of Sundance Plant costs, because it isolates generation activity from other operations (7d. at
5).  Staff also argues that use of return on average equity for the previous twelve months would
introduce an expected under-performance bias in the initial deferral period, because APS is currently
experiencing earnings below its cost of capital (Id.)."*

APS states on brief that it does not oppose a more focused test for Condition No. 8 that looks
to generation rather than bundled rates (APS Reply Br. at 8). APS argues, however, that the
methodology in Staff’s proposed additional language for Condition No. 8 does not reflect cost
increases attributable to generation in addition to costs associated with the Sundance Plant, such as
increased operation and maintenance costs, pollution control retrofits at APS power plants, and other

capital projects associated with incremental generation revenues (APS Reply Br. at 8). APS states

" Staff states that Staff, APS and other parties as signatories to the docketed settlement agreement in APS’ pending rate
case have acknowledged that APS is experiencing earnings below its cost of capital. )
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| that it presented Staff and RUCO with a revised test for Condition No. 8 that reflects APS’ position,

and that APS will make a filing that includes the revised test if agreement is reached (Id). No

Lagreed-upon language has been filed subsequent to APS’ Reply Brief. APS requests that if this

Decision approves Condition No. § as proposed by Staff, that it be specifically noted that the
implementation of Condition No. 8 should include consideration of generation costs as well as
generation revenues before reducing the deferrals (APS Reply Br. at 8-9).

Staff characterizes its proposed methodology as an attempt to quantify APS’ incremental
generation revenues related to fixed costs (Staff Reply Br. at 9). Staff states in its “Exhibit 1" to the
attached Exhibit C that the unbundled generation rates in the proposed settlement agreement in the
pending APS rate case include the fixed and variable costs of generation.  Staff notes that by
definition, variable costs increase with increased generation, and that APS will need the variable

portion of the generation rates to provide revenue to cover variable costs related to growth, but that

“'since fixed costs do not vary with growth, the incremental revenue generated by the fixed portion of

generation rates represents revenue available to offset the cost of new generation assets such as the
Sundance Generation Station” (See “Exhibit 1” to attached Exhibit O).

APS apparently disagrees with Staffs assertion that “fixed costs do not vary with growth”
(See APS Reply Br. at 8). It appears, however, that Staff is referring to the fixed costs associated
with the unbundled generation rates proposed in the settlement agreement in the pending APS rate
case. The settlement agreement’s proposed unbundled generation rates are based on generation
assets that the parties to the settlement agreement have agreed were prudently acquired and are used
and useful.

APS’ request to include additional, yet-unknown new generation costs to the deferral
methodology is problematic in that it would add yet another inexact and unknown input to a

methodelogy designed to approximate costs that have been otherwise recovered. Accepting APS’
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%proposition to use as-yet-undetermined “cost increases attributable to generation in addition to costs
|associated with the Sundance Plant, such as increased operation and maintenance costs, pollution
control retrofits at APS power plants, and other capital projects associated with incremental
generation revenues” in calculating the amount of eligible deferred costs that have been otherwise
recovered would serve only to further exacerbate an already imprecise exercise. We decline to add
yel another speculative input to the estimation of costs that have been otherwise recovered.

Staff’s proposed fixed cost rate is associated with APS’ rate based generating units, which
APS states may be displaced in the dispatch order by the more efficient Sundance Plant units (See
Exh. APS-1 at 8; Tr. at 108, 109). The application of Staff’s proposed methodology should ensure
that capital costs associated with the Sundance Plant’s displacement of rate based units are not
deferred. Condition No. 8 as proposed by Staff in its October 19, 2004 filing provides a reasonable
methodology for determining Sundance Plant costs not otherwise recovered. Condition No. 8 as
proposed by Staff, with Staff’s proposed additional language, will therefore be adopted.

9. Staff’s Proposed Condition No. 9 - Use of Projections

Staff proposed Condition No. 9 as follows:

9. Projections may be used to calculate the net savings components (fuel
costs, purchased power and off-system sales) of deferred costs. The
projections shall have identical parameters, except to recognize the
inclusion of the Sundance Generation Station, to eliminate bias and
manipulation and to facilitate accurate measurement of net savings.

APS agrees with this condition (APS Br. at 17). The projection methodology proposed by
APS, as discussed on pages 19-20 above, should ensure that the savings in operating expenses
resulting from the addition of the Sundance Plant to APS’ existing dispatch order will reduce cost
deferrals. However, the language in this condition does not confirm APS’ proposal that, based on the
results of its projection methodology, the proposed PSA would be adjusted for the actual fuel and
purchase power costs, net of off-system sales revenues, to calculate the PSA balance as if the

acquisition did not occur. We agree with APS that such an adjustment would be consistent with the
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proposed deferral of costs related to the Sundance Plant acquisition, and should be made. For clarity,
this condition should include language requiring APS to adjust for the PSA the actual fuel and
purchase power costs, net of off-system sales revenues, to calculate the PSA balance as if the
Sundance Plant acquisition had not occurred, and should also include language referencing the

projection methodology proposed in this proceeding, as follows (additional language is underlined):

9. Projections may be used to calculate the net savings components (fuel
costs, purchased power and off-system sales) of deferred costs, _as
proposed by APS as described on pages 19-20 of this Decision. The
projections shall have identical parameters, except to recognize the
inclusion of the Sundance Generating Station, to eliminate bias and
manipulation and to facilitate accurate measurement of net savings. As
proposed by APS. based on the resulis obtained by analysis of these
projections, the PSA shall be adjusted using the actual fuel and purchase
power costs, net of off-system sales, resulting from these projections to

calculate the PSA balance as if the Sundance Plan_acquisition had not
! occurred.

i With the additional clarifying language added as above, this condition is reasonable and will

§ be adopted.

10. Staff’s Proposed Condition No. 10 - Monthly Reporting Requirements

Staff proposed Condition No. 10 as follows:

10. The results of the projections shall be reported as part of the monthly
filings required for the PSA.

APS agrees with this condition (APS Br. at 18). It is reasonable and will be adopted.

11. Staff’s Proposed Condition No. 11 - Participation in Net Savings/Costs
and Accounting for Track B Contract Costs

In their respective post-hearing filings, APS and Staff proposed identical additional language
for Condition No. 11, such that Condition No. 11 would read as follows (the agreed-upon additional

language 1s underlined):

I'l. APS shall participate in the net savings/costs related to fuel and purchased
power costs and off-system sales at the same percentage rate as it
participates in the PSA. Provided, however, that the deferral shall be
further reduced by the portion of the avoided capacity payments resulting

‘, from the termination of the PPL Track B contract that would otherwise

have been retained by APS under its participation in the proposed PSA, to
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ensure that all avoided costs from the termination of such contract benefit
customers.

If the PSA is adopted in APS’ pending rate case and if the requested deferral is granted in this
case, the practical effect of this proposed condition would be that savings customers would
experience under the PSA that are attributable to the Sundance Plant acquisition (90 percent of
savings) would be deferred, along with the costs that are attributable to the Sundance Plant
acquisition, until APS’ next rate case (Tr. at 291), when the deferred savings would be netted against
the deferred costs for analysis and consideration of recovery in rates (Tr. at 294, 295, 302-303). The
rates proposed in APS’ pending rate case settlement agreement include the costs of the Track B
APS/PPL contract, and APS will recover that portion of the fixed costs of the Sundance Plant that
were included in the Track B contract costs in base rates if the settlement agreement is approved.
The additional language proposed by Staff and APS for this Condition No. 11 will ensure that those
costs will not be deferred for consideration of recovery in APS’ next rate case. In conjunction with
the additional clarifying language that we add to Condition No. 9, as discussed above, this condition
is reasonable and will be adopted.

E. Deferral Order - Proposed Language

In its October 12, 2004 post-hearing filing, APS proposed revised language for its proposed
specific Ordering Paragraphs as follows:

IT IS THEREFORE ORDERED that Arizona Public Service
Company is granted an accountmg/rate-makmg Order to defer, for later
recovery through rates, the costs,! net of any savings,® of owning,
operating, and maintaining the Sundance Generating Station and
associated facilities. Nothing in this Decision shall limit the
Commission’s authority to review the acquisition and to make
disallowances thereof due to imprudence.’

IT IS FURTHER ORDERED that Anzona Public Service

Company’s authority to defer costs is limited to  * months from the date
that APS acquires the Sundance Generating Station.
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IT IS FURTHER ORDERED that the accumulated deferral
balance associated with all amounts deferred pursuant to this Decision
shall be included in cost of service for rate-making purposes in Arizona
Public Service Company’s next rate case. Nothing in this Decision shall
limit the Commission’s authority to review such balance and to make
disallowances thereof due to imprudence, errors or Inappropriate

application of the order, but any such review shall consider the total costs
incurred by APS.

: Excluding overhead costs.

Savings are fuel and purchased power savings and off-system sales
margins resulting from the acquisition of Sundance.

’ The last sentence would apply if Staff’s position on APS’ request for a
prudence finding is adopted. If the Commission were to conclude at this time
that the acquisition was prudent, this sentence would not be necessary.

| Either 36 months or 60 months depending on the Commission’s
resolution of the term of the deferral. Also, this revised schedule does not
address APS’ request for a debt return on the balance of the deferral.

In 1ts October 19, 2004 post-hearing filing, Staff also proposed language for specific Ordering
Paragraphs as follows:

IT IS THEREFORE ORDERED that Arizona Public Service
Company is authorized to defer, for later recovery through rates, the
costs,' net of any savings,’ of owning, operating, and maintaining the
Sundance Generating Station subject to the conditions adopted herein.?
Nothing in this Decision shall limit the Commission’s authority to review
the acquisition and to make disallowances thereof due to imprudence,
€ITOrS Or inappropriate application of the order.

IT IS FURTHER ORDERED that Arizona Public Service
Company’s authority to defer costs is limited to 36 months from the later
of the date that APS acquires the Sundance Generating Station or the new
rates go into effect and only if the Power Supply Adjuster in the APS rate
case 1s adopted.

IT IS FURTHER ORDERED that the accumulated deferred
balance associated with all amounts deferred pursuant to this Decision will
be included in cost of service for rate-making purposes in Arizona Public
Service Company’s next general rate case. Nothing in this Decision shall
limit the Commission’s authority to review such balance and to make
disallowances thereof due to imprudence, errors or inappropriate
application of the order.

1

Excluding overhead costs.
Savings are fuel and purchased power savings and off-system sales
margins resulting from the acquisition of the Sundance Generating Station.
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Recommendations are those set forth in Mr. Moe’s Direct Testimony.

Consistent with the discussion herein, the deferral language proposed by Staff is reasonable
and will be adopted.

V1. CEC Modification

The Joint Application requested modification of one condition in the CEC issued for the
Sundance Plant to conform it to more recent CECs, and confirmation that the CEC is currently valid
and effective. Two dockets are open in this proceeding. While the primary docket addresses the
proposed acquisition, the second docket pertains to the CEC issued by the Power Plant and
Transmission Line Siting Committee which was approved by this Commission with certain additional
conditions. Condition 16, which was added by the Commission (“Condition 16”), provides as

follows:

The authority to construct facilities granted by this Commission Decision
shall be revoked and the associated Certificate rendered null and void in
its entirety without further order of the Commission, if the Applicant, or
its successor(s) or assignee(s):

1. Legally challenges any condition herein, OR
2. Fails to comply with any condition herein.

PPL Sundance requests that CEC compliance be confirmed for all periods prior to the
effective date of a Commission order in this proceeding, and that Condition 16 be modified to include
reasonable opportunity for notice and hearing prior to legal effectiveness of any future action
impairing the validity of the CEC.

A. Confirmation that the CEC is Currently Valid and Effective

PPL Sundance asserts that for immediate purposes of contractual certainty, both PPL
Sundance and APS need confirmation that there has been no “automatic” revocation of the CEC to
date and that the CEC is in full force and effect (PPL Sundance Br. at 12). PPL Sundance avers that
it has never legally challenged any provision of the CEC (Id.).

PPL Sundance’s witness testified in this proceeding that it is in compliance with its CEC.

(Exhibit PPL-3 at 7-10; Tr. at 311).  Staff also testified that it believes PPL Sundance is in
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compliance (Tr. at 340), and no intervenors in this proceeding, which was duly noticed, made any

claim or presented any evidence that PPL Sundance was not in compliance with its CEC. It is

i therefore reasonable to confirm that, based on the record evidence presented in this proceeding, the

| CEC is currently valid and effective,

B. Modification of the CEC

PPL Sundance contends that the second prong of Condition 16 creates uncertainty regarding
the validity of the CEC because it arguably provides for “automatic” invalidation upon any violation
of the other CEC terms and conditions, without any process or action by the Commission; that the
condition lacks a materiality, test for such violations; and that, by reason of some presently
unidentified and unknown, but previously occurring violation, the CEC could be automatically

revoked retroactive to the time of such alleged occurrence “without further order of the Commission”

(PPL Sundance Br. at 12-13).
PPL Sundance believes that Condition 16 should be modified independent of all other relief

requested 1n this proceeding, because it would enable PPL Sundance to sell the Sundance Plant to

|another entity, if necessary, without having to come back to this Commission again on the issue

(Rebuttal Testimony of Bradley E. Spencer, Exh. PPL-4 at 2). PPL Sundance argues that if a

compelling rationale for modification exists in this case, that the rationale is equally compelling while

PPL Sundance holds the CEC (PPL Sundance Br. at 15).

Staff disagrees, and states that it does not object to amending Condition 16 if APS acquires

the Sundance Plant, but does object to the proposed amendment if APS does not acquire the

Sundance Plant (Staff Reply Br. at 8). Staff states that PPL Sundance’s request for amendment
regardless of the acquisition was made only in PPL Sundance’s rebuttal testimony, after Staff had
filed its direct testimony, and after the cutoff date for discovery in this matter, and that consequently,

Staff did not have an opportunity to evaluate the effect of the amendment in the event that PPL

7 | Sundance retains ownership of the Sundance Plant ({d.). Staff’s witness testified that if the
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acquisition does not consummate and a future buyer files an application with the Commission, the
CEC provision would have to be reviewed in conjunction with all the requirements of the sale to
determine 1f it should or should not be changed (Tr. at 376).

Staff proposes that if APS acquires the Sundance Plant, Condition 16 of the CEC be modified

to provide as follows:

16. If the applicant, its successor(s) or assignee(s), after notice and
hearing, is found to have failed to comply with any condition herein, the
Commission shall impose appropriate sanctions up to and including
revocation of the authority to construct facilities granted by the
Commission, which would result in the CEC being rendered null and void
in its entirety.

PPL consents to the language proposed by Staff (See Exh. PPL-4 at 1), but also provides the
following alternative language:
16. If the applicant, its successor(s) or assign(s), after notice and
hearing, is found to have failed to comply with any condition herein, the
Commission shall impose such sanctions or other remedy as the
Commission deems appropriate under the circumstances, up to and
including revocation of this certificate,
We agree with PPL Sundance’s argument that the rationale for modification that exists in this
case 1s equally compelling while PPL Sundance holds the CEC. Staff’s proposed modification

language 1s reasonable and will be adopted to replace Condition 16 of the CEC whether or not APS

acquires the Sundance Plant.

VIL. Other Issues: “Regulatory Out” Provision and Precedential Value of this Decision

Two additional issues beyond the relief requested in the Joint Application were raised. One is
the request of Staff for a specific determination that “regulatory out” provisions such as that in
Section 8.7(b) of the Asset Purchase Agreement are not generally appropriate, and the other is the
general 1ssue of the precedential value of this Decision.

A. “Regulatory Out” Provision — (Section 8.7(b) of the Asset Purchase Agreement)

I Arguments

Staff points out that the parties to this transaction have chosen to include conditions in the -
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Asset Purchase Agreement that permit APS to cancel the transaction if the Commission denies APS
the relief that it has requested in this proceeding (Exh. S-3 at 4), and notes that this provision was
included at the request of APS (Tr. at 92-93). Staff is concerned about the use of so-called
“regulatory out” provisions such as those appearing in Section 8.7(b) of the Asset Purchase
Agreement'® (Exh. S-3 at 13).  Staff recognizes that pre-approval may be appropriate in some

circumstances, but requests that a specific determination be made, in this proceeding, that such

| “regulatory out” provisions such as that in Section 8.7(b) of the Asset Purchase Agreement are not

generally appropriate (/d.).

Staff believes that regulatory pre-approval of asset. acquisitions, absent extraordinary
circumstances, leads to a negative incentive for the regulated entity by shifting risk from the
regulated entity to ratepayers, and that in some sense, it actually shifts management responsibility
from the regulated entity to the regulator, by eliminating the incentive for the regulated entity to find
the best deal for its customers (Tr. at 367). Staff is also concerned that use of such pre-approval
clauses in the future might force the Commission to review transactions at a time and on a schedule
that places the Commission at a disadvantage, and that they mi ght limit the breadth of the information
before the Commission in a way that may adversely affect the public interest (Staff Br. at 11). Staff
urges that consideration be given, in this case, to the issue of how such contractual provisions may be
perceived and utilized in the future (/d).

APS cautions that the scope of Staffs request should be narrowly circumscribed, because

every transaction of the magnitude of this acquisition requires numerous regulatory approvals in

addition to those that might be requested from this Commission (APS Reply Br. at 5). APS cites as
cxamples the Hart-Scott-Rodino approval from the F ederal Trade Commission and the Department of
Justice and FERC approval under Section 203 of the Federal Power Act (APS Reply Br. at 5). APS
urges that Staff’s request for a generic determination in this docket be denied, because 1) no rule or

statute prohibits a utility from seeking prudence determinations; 2) no actual bidder commented on

the regulatory approvals during the RFP process; and 3) it would be inappropriate to make a generic

: " Section 8.7( b) of the Asset Purchase Agreement appears on page 42 of Hearing Exhibit APS-2, which is attached to this

Decision as Exhibit A
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statement 1n a docket that involves a single regulated utility rather than in a generic proceeding where
others in the industry could comment and participate (APS Reply Br. at 5-6). APS adds that
establishing in this Decision that requests for prudence determinations are “generally inappropriate”
would add uncertainty to complex transactions aﬁd act as a disincentive to utilities by adding
“unnecessary regulatory risk” to such transactions (APS Reply Br. at 6).

PPL Sundance asserts that “Paragraph 8.7(b) of the agreement between PPL and APS could
not be more clear” (PPL Sundance Reply Br. at 3), and makes the statement that “[o]nly by granting
the requested approvals can the Commission help ensure that the transaction will close and that APS’
ratepayers will receive the full benefits of ownership” (1d. at 4).

2. Analysis and Conclusion

It must be noted in response to PPL Sundance’s statement quoted above that it is not this
Commission’s responsibility to “help ensure that the transaction will close.” We do not believe that
this Commission should be required to assume such a level of management responsibility for the
activities of a functioning, responsible public service corporation such as APS. As we have clearly
stated before, APS is responsible for the continuing need of its ratepayers to maintain a reliable
supply of electricity at reasonable rates (Decision No. 65743 (March 14, 2003) “Track B Order” at
72, Findings of Fact No. 27). Even under the unique circumstances that led to the Track B Order'®
we stated that a regulated utility should have decision-making authority regarding its needs and the
responsibility to act prudently, and we left the responsibility and choice of procurement squarely in
the lap of the utility (Decision No,. 65743 at 64, lines 10-20).

APS made a business decision to enter into the Asset Purchase Agreement, including Section
8.7(b). with PPL Sundance, presumably in order to provide for the continuing need of its ratepayers
10 maintain a reliable supply of electricity at reasonable rates. APS is responsible, as always, for its
business decisions. The Asset Purchase Agreement, including Section 8.7(b), is an agreement

between two contracting parties that is in no way binding on this Commission. It is therefore not
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necessary to make a specific determination in this proceeding, as requested by Staff, that such
“regulatory out” provisions such as that in Section 8.7(b) of the Asset Purchase Agreement are not
generally appropriate.

We do note, however, that if APS makes a business decision to not proceed with the
acquisition of Sundance under the “regulatory out” provision, nothing would preclude the
Commission from evaluating the prudence of an alternative business decision in light of the benefits
APS and its customers would have obtained if APS had not relied on the regulatory out provision to
not go forward with its acquisition of Sundance.

B. Precedential Value of this Decision

I. Arguments

Sempra/Southwestern has raised the issue of the precedential value of this proceeding on
future transactions involving the acquisition of generation assets owned by Independent Power

Producers. Sempra/Southwestern presented no witnesses or exhibits at the hearing. On brief]

| however, Sempra/Southwestern posits four questions which Sempra/Southwestern believes are

“generally applicable to any proposed sale of electric generation facilities by an independent power
producer (“IPP”) or merchant generator to a public service corporation regulated by the Commission,
and upon which the Commission could offer general guidance as to when and how such questions

should be addressed and resolved in the future, as well as in the instant proceeding”

(Sempra/Southwestern Reply Br. at 2 (emphasis added); see also Sempra/Southwestern Br. at 4). In
addition, Sempra/Southwestern suggests that adoption of certain language as recommended by Staff
in this proceeding regarding pre- approval of the transaction would result in an enhancement to the

regulatory process “by placing all market participants on notice of the treatment [this] Commlssmn

would give to any such proposed transaction” (Sempra/Southwestern Reply Br. at 5, emphasis

added).

PPL Sundance states that it is troubled by arguments suggesting that the Commission use this

proceeding to set generic policies or general approaches to issues involving acquisition of generation

facilities by public utilities (PPL Sundance Reply Br. at 1). PPL Sundance raises concerns with both

Sempra/Southwestern’s request for guidance of a general nature on questions associated with asset

675
44 DECISION NO. 04




)

16
17
13

19

i~ o i~
s [R] ot

~

24

DOCKET NO. E-01345A-04-0407 et al.

acquisitions by utilities, and with Staff’s request for what PPL Sundance terms a “general
pronouncement” that contractual provisions that require regulatory pre-approval as a condition to
completing a transaction are not generally appropriate (Id. at 1). PPL Sundance argues that attempts
to complicate or frustrate the narrow purpose of this proceeding by requesting generic policy
pronouncements should be rejected, and suggests that this Decision include an ordering paragraph
including specific language stating that this Decision should not be relied upon for the establishment
of any “generic policies or precedents” (/d. at 3).

APS also believes that it would be inappropriate to make a generic statement in a docket that

involves a single regulated utility rather than in a generic proceeding where others in the industry
could comment and participate (APS Reply Br. at 5-6).

2. Analysis and Conclusion

In regard to the argument of Sempra/Southwestern that this Decision would “place all market
participants on notice,” we agree with the spirit of PPL Sundance’s suggestion, if not with the need
for PPL Sundance’s specific language in this Decision. It is not this Commission’s intent, by the
determination herein of the appropriate action on the requested relief in this proceeding, to place “all
market participants on notice of the treatment [this] Commission would give to any such proposed
transaction” as iterated by Sempra/Southwestern (see Sempra/Southwestern Reply Br. at 5). It is not
necessary, however, to adopt the language proposed by PPL Sundance regarding “generic policy or
precedent,” because this is not a generic proceeding, and we base our determination in this Decision

solely on the Joint Application and on the facts related to the specific relief requested by APS and

PPL Sundance as set forth in the Findings of Fact herein.

* * * 3 * %k b3 * sk %
Having considered the entire record herein and being fully advised in the premises, the
Commission finds, concludes, and orders that:

FINDINGS OF FACT

L. On June 1, 2004, APS and PPL Sundance jointly filed the above-captioned application
with the Commission. The application included the direct testimony of APS witnesses Steven M.

Wheeler and Patrick Dinkel, and of PPL Sundance witnesses Joel D. Cook and Bradley E. Spencer.
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2. On June 10, 2004, RUCO filed an Application to Intervene, which was granted by
| Procedural Order dated June 22, 2004.

Y

3, On June 15, 2004, a copy of a Protective Agreement between Staff and PPL Sundance

was filed in this docket.

4. On July 8, 2004, Mr. Jay L. Moyes filed a Motion and Consent of Local Counsel for
Pro Hac Vice Admission of Jesse A. Dillon. By Procedural Order dated July 16, 2004, Mr. Dillon
was admitted pro hac vice to appear in this docket.

s, On July 15, 2004, Walter W. Meek, President of the AUIA filed an Application to
Intervene, which was granted by Procedural Order dated J uly 26, 2004.

6. On July 16, 2004, TEP filed an application to intervene, which was granted by
Procedural Order dated July 2, 2004.

7. On August 10, 2004, Staff filed a Request for Procedural Order, in which Staff

| proposed a procedural schedule for a hearing in this docket. On August 11, 2004, a Procedural Order

| was issued setting a procedural conference for August 18, 2004, for discussion of a procedural
| schedule.

8. On August 20, 2004, a Procedural Order was issued setting the hearing for October 4,
2004 and setting associated procedural deadlines, including the publication of notice of the hearing,
discovery deadlines, and dates for pre-filing direct and rebuttal testimony.

9. On September 3, 2004, Constellation NewEnergy, Inc. and Strategic Energy, LLC

jomntly filed an Application for Leave to Intervene, which was granted by Procedural Order dated

September 14, 2004.

10. On September 3, 2004, APS filed certification that notice of the hearing in this matter

was published in the Arizona Republic on August 30, 2004. On September 8, 2004, APS filed an
Affidavit of Publication verifying the publication of notice.
I On September 7, 2004, Sempra/Southwestern filed Applications for Leave to

intervene, which were granted by Procedural Order issued September 14, 2004,

12 AUIA filed the direct testimony of Walter W. Meek on September 16, 2004. RUCO

} filed the direct testimony of its witness Marylee Diaz Cortez on September 17, 2004. Staff filed the
| B
I .
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direct testimony of its witnesses Matthew Rowell and William Gehlen on September 17, 2004, and

filed the direct testimony of its witness Jamie R. Moe on September 21, 2004.
13, PPL Sundance filed the rebuttal testimony of its witnesses Joel D. Cook and Bradley

E. Spencer on September 27, 2004. APS filed the rebuttal testimony of its witnesses Steven M.

| Wheeler and Patrick Dinkel on September 27, 2004.

14, The hearing in this matter commenced as scheduled on October 4,2004. No members
of the public appeared to provide public comment. The hearing concluded on October 5,2004. At
the close of the hearing, it was agreed that either APS, or APS jointly with Staff, would file a late-
filed exhibit on October 12, 2004, and that all parties would file any comments on the October 12,
2004 filing by October 19, 2004.

15. On October 12, 2004, APS filed a Notice of Submission of Late-Filed Exhibit. APS’
filing included a Revised Schedule PD-4 which reflected its proposal for an accounting order.

16. On October 19, 2004 Staff filed a Notice of Filing Staff’s Response to APS’ Late-
Filed Exhibit. Staff’s response was in the form of a Staff Report and Exhibits 1 through 3.

17. On October 22, 2004 APS, PPL Sundance, AUIA, Sempra/Southwestern, RUCO and
Staff filed Initial Closing Briefs. RUCO filed a Notice of Errata on October 27, 2004.

18. On November 8, 2004, APS, PPL Sundance, RUCO and Staff filed Reply Closing
Briefs. Sempra/Southwestern filed a Reply Closing Brief on November 9, 2004,

19, On June 1, 2004, APS and PPL Sundance entered into an Asset Purchase Agreement
for the sale to APS of the Sundance Plant.

20. In the June 1, 2004 Joint Application, APS and PPL Sundance requested: 1) approval
of the transaction; 2) a determination that the acquisition is prudent and that the plant is used and
useful; 3) confirmation that the Sundance Plant will be afforded traditional cost of service treatment
in the future; 4) confirmation that APS’ existing financing authority can be used to finance the
acquisition; 5) a deferred accounting order authorizing‘APS to defer for future recovery a portion of
the capital and operating costs associated with the acquisition of the Sundance Plant, net of cost

savings to APS from the acquired assets; and 6) modification of one condition of the CEC issued for

the Sundance Plant to conform it to more recent CECs and confirmation that the CEC is currently -
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vahd and effective.

21 Approval of the acquisition as requested, prior to its consideration in a ratemaking
proceeding, could hinder the Commission’s ability to consider on a de novo basis in a ratemaking
proceeding the prudence of the acquisition and the extent to which the acquired assets are “used and
useful” for ratemaking purposes.

22 The circumstances of this case do not Justify the potential for premature rate relief that
Commission approval of the acquisition prior to a rate proceeding would bring about. However, it is
appropriate in this proceeding to dispel any uncertainty or confusion regarding APS’ current ability to
self-build or buy new generation assets for native load.

23, APS currently has the ability, subject to applicable regulatory requirements, to self-

| puild or buy new generation assets for native load. APS has the obligation to plan for and serve all

customers 1n 1ts certificated service area, irrespective of size, and to recognize, in its planning, the

| existence of any Commission direct access program and the potential for future direct access

customers. A proposed settlement agreement in APS’ pending rate case in Docket No. E-01345A-
(3-0437, which has not yet been acted upon, seeks to set certain limits on APS’ current ability to
“self-build.”

24. The record in this proceeding does not include an evaluation of the factors that FERC
normaliy considers in a Section 203 approval proceeding. This Decision’s determination that pre-
approval of the acquisition is inappropriate and not in the public interest, due to ratemaking
considerations, will therefore not be relevant to FERC’s disposition of the APS and PPL Sundance
application for Section 203 approval.

25. It would be speculative, and therefore improper, to make either a full or partial
determination at this time whether APS will have “prudently invested” in the Sundance Plant assets,
which it has yet to acquire, or whether the assets are used and useful.

26. When in the context of a ratemaking proceeding a public service corporation requests
rate relief for assets not previously accorded rate base treatment, the request is considered under
traditional cost of service ratemaking principles, which include examination and evaluation of all rate

base issues in the context of the public service corporation’s total operations.
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27. It would be premature to determine at this time that the Sundance Plant acquisition
will satisfy the evidentiary and legal standards necessary to be accorded full cost recovery under
traditional cost of service principles in a future rate proceeding. However, if APS requests rate relief
for the Sundance Plant in the context of a ratemaking proceeding, the request will be considered
under traditional cost of service ratemaking principles, which include examination and evaluation of
all rate base issues in the context of APS’ total operations.

28. The financing authorizations granted in Decision No. 54230 (November 8, 1984) and
Decision No. 55017 (May 6, 1986) remain in full force and effect, and can be used for the acquisition

of the Sundance Plant. Existing long-term debt authority remaining under the caps set by those

| Decisions is approximately $482 million.

29. Conditioned upon this Commission’s approval of the proposed PSA in the pending
APS rate case in Docket No. E-01345A-03-0437, APS should be authorized to defer, for later
recovery through rates, the costs, excluding overhead costs, net o‘f any savings, which consist of fuel
and purchased power savings and off-system sales margins, of owning, operating, and maintaining

the Sundance Generating Station subject to the following conditions and their operation as discussed

herein;

1) No deferrals shall be recorded unless a PSA is adopted in APS’
pending rate case that recognizes off-system sales as a credit
(reduction) to the recoverable balance.

2) The deferral period shall not begin until the PSA becomes effective.

3) Debits (additions) to the deferred costs shall be made only in the
months that the PSA remains in effect.

4) Debits to the deferred costs shall terminate no later than 36 months
from the later of the date that APS acquires the Sundance Plant or
the date the new rates in the pending APS rate case go into effect,
unless APS has a general rate case pending at the end of the 36-
month period, in which case APS may continue to defer costs
associated with the acquisition of the Sundance Plant until such rate
case 1s concluded. APS’ next rate case shall address the deferred
amounts recorded as of ninety days before the due date for filing
Staff’s Direct Testimony. Any additional properly deferred amounts
recorded after that date may be considered in subsequent rate case(s).
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5) Debits to the deferred costs shall terminate on the effective date of
rates authorized in any rate case subsequent to the pending rate case.

6) No cost of money factor shall be applied to any deferred amounts.

7) Overhead costs shall not be deferred.

8) Deferred direct costs shall only be debited when supported by an
analysis conducted by the Company demonstrating that those costs
have not been otherwise recovered. To calculate the amount of
eligible deferred costs that have been otherwise recovered, APS will
compare each month, for each of its unbundled rate schedules, the
current monthly energy and demand volumes billed to the
corresponding monthly base volumes used to establish those
generation rates. APS will then apply a fixed cost rate (FCR) for
each rate schedule to the energy and demand differences. The
products of those calculations shall be deemed costs recovered and
deducted from the balance of deferred costs eligible for recovery.
The FCR for each rate schedule is equal to the generation rate less
the base cost of fuel and purchased power.

9) Projections may be used to calculate the net savings components
(fuel costs, purchased power and off-system sales) of deferred costs,
as proposed by APS as described on pages 19-20 of this Decision.
The projections shall have identical parameters, except to recognize
the inclusion of the Sundance Generating Station, to eliminate bias
and manipulation and to facilitate accurate measurement of net
savings. As proposed by APS, based on the results obtained by
analysis of these projections, the PSA shall be adjusted using the
actual fuel and purchase power costs, net of off-system sales,
resulting from these projections to calculate the PSA balance as if
the Sundance Plant acquisition had not occurred.

10) The results of the projections shall be reported as part of the monthly
filings required for the PSA.

11) APS shall participate in the net savings/costs related to fuel and
purchased power costs and off-system sales at the same percentage
rate as it participates in the PSA. Provided, however, that the
deferral shall be further reduced by the portion of the avoided
capacity payments resulting from the termination of the PPL
Sundance Track B contract that would otherwise have been retained
by APS under its participation in the proposed PSA, to ensure that all
avoided costs from the termination of such contract benefit
customers.

PPL Sundance has never legally challenged any provision of the CEC granted in
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Decision No. 63863 (July 9, 2001).

31. Based on the record evidence presented in this proceeding, PPL Sundance is in

compliance with the CEC granted in Decision No,. 63863.

32, Based on the record evidence presented in this proceeding, the CEC granted in

Decision No. 63863 is currently valid and effective.

53 Because the rationale for modification of Condition 16 of the CEC that exists in this
case 1s equally compelling while PPL Sundance holds the CEC, Condition 16 of the CEC granted in
Decision No. 63863 is modified to read as follows: “16. If the applicant, its successor(s) or
assignee(s), after notice and hearing, is found to have failed to comply with any condition herein, the
Commission shall impose appropriate sanctions up to and including revocation of the authority to
construct facilities granted by the Commission, which would result in the CEC being rendered null
and void in its entirety.”

CONCLUSIONS OF LAW

1. APS 1s a public service corporation within the meaning of Article XV of the Arizona
Constitution.

2. The Commission has jurisdiction over APS and the subject matter of the Joint
Applications.

3. Notice of this proceeding was given as required by law.

4. Pursuant to AR.S. § 40-361, every public service corporation shall furnish and

maintain such service, equipment and facilities as will promote the safety, health, comfort and
convenience of its patrons, employees and the public, and as will be in all respects adequate,

efficient, and reasonable.

5. The financing authorizations granted in Decision No. 54230 (November 8, 1984) and
Decision No. 55017 (May 6, 1986) remain in full force and effect. The acquisition of the Sundance

Plant 1s a proper use for those financing authorizations.

0. [t 1s reasonable and in the public interest to authorize APS to defer, for later recovery
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through rates, the costs, excluding overhead costs, net of any savings, which consist of fuel and
' purchased power savings and off-system sales margins, of owning, operating, and maintaining the

' Sundance Generating Station subject to the operation of Condition Nos. 1 through 11 as discussed

and adopted herein.

;. The cost deferral authorization as granted herein does not constitute a finding or

determination that the costs are reasonable, appropriate, or prudent.

S. This Decision should not be construed to limit this Commission’s authority to review
the acquisition at the appropriate time and to make disallowances thereof due to imprudence, errors
or inappropriate application of the requirements of this Decision.

9. This Decision should not be construed to limit this Commission’s authority to review

i | the accumulated deferred balance associated with all amounts deferred pursuant to this Decision and

|to make disallowances thereof due to imprudence, errors or Inappropriate application of the

| requirements of this Decision.
10. Based on the record evidence presented in this proceeding, the CEC granted in
Decision No. 63863 is currently valid and effective.

11. It 1s reasonable and appropriate to modify Condition 16 of the CEC granted in

Decision No. 63863,

ORDER

[T IS THEREFORE ORDERED that conditioned upon this Commission’s approval of the
Power Supply Adjuster as proposed in the settlement agreement in the pending Arizona Public
Service Company rate case in Docket No. E-01345A-03-0437, Arizona Public Service Company is
authorized to defer, for possible later recovery through rates, the costs, excluding overhead costs, net
of any savings, which consist of fuel and purchased power savings and off-system sales margins, of
owning, operating, and maintaining the Sundance Generating Station subject to the conditions
adopted herein. Absolutely nothing in this Decision shall be construed in any way to limit this

Commission’s authority to review the entirety of the acquisition and to make any disallowances

thereof due to imprudence, errors or inappropriate application of the requirements of this Decision,

I'TJS FURTHER ORDERED that Arizona Public Service Company’s authority to defer costs
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1s limited to 36 months from the later of the date that Arizona Public Service Company acquires the
Sundance Generating Station or the new rates go into effect, unless APS has a general rate case
pending at the end of the 36-month period, in which case APS may continue to defer costs associated
with the acquisition of the Sundance Plant until such rate case is concluded. APS’ next rate case shall
address the deferred amounts recorded as of ninety days before the due date for filing Staff’s Direct
Testimony. Any additional properly deferred amounts recorded after that date may be considered in
subsequent rate case(s).

IT IS FURTHER ORDERED that the accumulated deferred balance associated with all
amounts deferred pursuant to this Decision wil] be included in cost of service for rate-making
purposes in Arizona Public Service Company’s next general rate case. Nothing in this Decision shall
be construed to limit this Commission’s authority to review such balance and to make disallowances
thereof due to imprudence, errors or nappropriate application of the requirements of this Decision.

IT IS FURTHER ORDERED that Conditions 1 through 11 as discussed herein shall apply to
the deferral authorization.

IT IS FURTHER ORDERED that Arizona Public Service Company shall prepare and retain
accounting records sufficient to permit detailed review, in a rate proceeding,’of all deferred costs
recorded as authorized herein.

IT IS FURTHER ORDERED that Condition 16 of the Certificate of Environmental
Compatibility granted in Decision No. 63863 (July 9, 2001) shall be modified to read as follows:

“16. If the applicant, its successor(s) or assignee(s), after notice and hearing, is found to
have failed to comply with any condition herein, the Commission shall impose appropriate sanctions
up to and including revocation of the authority to construct facilities granted by the Commission,

which would result in the CEC being rendered null and void in its entirety.”
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IT IS FURTHER ORDERED that Arizona Public Service Company shall make a notification
filing in this docket within thirty days of either closing or abandoning the transaction.
IT IS FURTHER ORDERED that this Order will not be used as precedent and is entered
based on the unique facts and circumstances of this case.
IT IS FURTHER ORDERED that this Decision shall become effective immediately.
BY ORDER OF THE ARIZONA CORPORATION COMMISSION.

ALk PO 2 1

N\

“”COMMISSIONER €OMMISSIONER

P s a

“COMMISSIONER COMMISSIONER

IN WITNESS WHEREOF, I, BRIAN C. McNEIL, Executive
Secretary of the Arizona Corporation Commission, have
hereunto set my hand and caused the official seal of the
Commission to be affixed at the Capitol, in the City of Phoenix,

this 20™~day of \Jgn . ,2005.

AN C. McN
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ASSET PURCHASE AGREEMENT

This Asset Purchase Agreement (this “Agreement”) dated as of June 1, 2004 (the
“4greement Date”) 1s made and entered into by and between PPL Sundance Energy, LLC, a
Delaware limited liability company (“Seller”), and Arizona Public Service Company, an
Arizona corporation (“Purchaser’).

RECITALS

Seller owns a generating plant in Pinal County, Arizona, having a nominal generating
capacity of 450 megawatts. '

Seller desires to sell and assign to Purchaser, and Purchaser desires to purchase and
assume from Seller, the Purchased Assets and the Assumed Liabilities (each as hereinafter
defined) on the terms and subject to the conditions set forth herein. '

STATEMENT OF AGREEMENT

Now, therefore, in consideration of the premises and the mutual representations,
warranties, covenants and agreements set forth in this Agreement, and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the
Parties agree as follows:

ARTICLE I

DEFINITIONS; CONSTRUCTION

1.1 Definitions. Capitalized terms used in this Agreement have the meanings given
o them 1n Appendix [ to this Agreement.

1.2 Construction.
(a) In this Agreement, unless expressly provided otherwise: -

1) Unless otherwise specified, all article, section, subsection,
schedule, exhibit and appendix references used in this Agreement are to articles,
sections, subsections, schedules, exhibits and appendices to this Agreement. The
exhibits, schedules and appendices attached to this Agreement constitute a part of
this Agreement and are incorporated herein for all purposes.

(i)  If a term is defined as one part of speech (such as a noun), it shall z
have a corresponding meaning when used as another part of speech (such as a
verb). Unless the context of this Agreement clearly requires otherwise the
singular shall include the plural and the plural shall include the singular wherever
and as often as may be appropriate, and words importing the masculine gender
shall include the feminine and neutral genders and vice versa. The words
“includes” or “including” shall mean “including without limitation,” the words
“hereof,” “hereby,” “herein,” “hereunder” and similar terms in this Agreement
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shall refer to this Agreement as a whole and not any particular section or article in
which such words appear and any reference to a Law shall include any
amendment thereof or any consolidation, amendment, reenactment, extension,
replacement or successor thereto and any rules and regulations promulgated
thereunder. References to “or” shall be deemed to be disjunctive but not
necessarily exclusive (1.e., unless the context dictates otherwise, “or” shall be
mterpreted to mean “and/or” rather than “either/or”). Cumrency amounts
referenced herein, unless otherwise specified, are in U.S. Dollars.

(i) - A reference to (A) a day (other than a Business Day) is a reference
to a calendar day, (B) a month is a reference to a calendar month and (C) a year is
a2 reference to a calendar year. A reference to a time is a reference to the time in
effect in Phoenix, Arnizona on the relevant date. When a period of time is
specified to run from or after a given day or the day of an act or event, it is to be
calculated exclusive of such day; and where a period of time is specified as
commencing on a given day or the day of an act or event, it is to be calculated
inclusive of such day. Whenever this Agreement refers to a number of days, such
number shall refer to calendar days unless Business Days are specified.
Whenever any action must be taken hereunder on or by a day that is not a
Business Day, then such action may be validly taken on or by the next day that is
2 Business Day. A reference to a day (other than a Business Day) is a reference to
2 period of time commencing at midnight Phoenix time and ending the following -
midnight Phoenix time. A reference to a Business Day is a reference to a period
of time commencing at 9:00 a.m. Phoenix time on a Business Day and ending at
5:00 p.m. Phoenix time on the same Business Day.

(iv)  All accounting terms used herein and not expressly defined herein
shall have the meanings given to them under GAAP.

{b) Time is of the essence in this Agreement.

{c) Each Party acknowledges that it and its attorneys have been given an equal
opportunity to negotiate the terms and conditions of this Agreement and that any rule of
construction to the effect that ambiguities are to be resolved against the drafting Party or any
s.milar rule operating against the drafter of an agreement shall not be applicable to the
construction or interpretation of this Agreement.

ARTICLE I

PURCHASE AND SALE -

21 Purchase and Sale. On the terms and subject to the conditions set forth in this
Agreemeny, at tne Closing, Seller shall sell, assign, convey, transfer and deliver to Purchaser, and
Purchaser shall purchase and acquire from Seller, free and clear of all Liens (except for
Permitted Liens, including the Permitted Liens set forth on Schedule 2.1), all of Seller’s right,

tile anc inmterest in, to and under the real and personal property, tangible or intangible,
constumuting the Purchased Assets.
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1.2 Excluded Assets. Notwithstanding any provision herein to the contrary, the
Purchased Assets shall not include the following (collectively, the “Excluded Assets™):

(a) except for Prepayments, any cash, cash equivalents, certificates of deposit,
cank deposits, commercial paper, securities, nghts to payment, accounts receivable, rights to
refunds, credits, offsets, in-kind or exchange arrangements, income, sales, payroll or other tax
recelvables, and any similar rights arising from or relating to the ownership or operation of the
Business or the Project with respect to any period of time prior to the Closing;

(o) all claims, causes of action, rights of recovery, rights of set-off, rights to
refunds and similar rights of any kind in favor of Seller or any other Person arising from or
relating to the ownership or operation of the Business or the Project with respect to any period of
ume prior to the Closing, including any refund of Taxes paid prior to the Closing (including
refunds of Taxes received after the Closing) and described in Section 2.2(d) below, except for (1)
any of the foregoing that relate to Assumed Liabilities and (11) the Warranty Rights;

(c) any nights of Seller or any other Person in the names “PPL” and “PPL
Sundance Energy” or any other trade names, trademarks, service marks or logos;

(d) any refund, credit penalty payment, adjustment or reconciliation (i) related
to real property taxes, personal property taxes or other Taxes paid prior to the Closing Date in
respect of the Purchased Assets or relating to the Business or the Project, whether such refund,
adjustment or reconciliation is received as a payment or as a credit against future Taxes payable,
or (11) ansing under the Transferred Contracts and relating to any period before the Closing Date;

(e) the rights under any insurance policy arising out of and relating to events
or periods prior to the Closing or which is not related to the Business or the Project, except to the
extent such policy insures for events or occurrences that are included in the Assumed Liabilities;

(H the contracts, leases and other agreements set forth on Schedule 2.2(f) and
any other contracts, leases or other agreements of Seller or any other Person not used or useful
1z, or related primarily to or necessary for, the Business or the Project (the “Excluded
Contracts™); ' :

(g) all books and records of Seller or any other Person other than the Books

and Recoras:

(h) the nights and assets described in Schedule 2.2(h) as not part of the
Purcaased Assets (the “Excluded Items”); and

(1) the rights of Seller under this Agreement and the Ancillary Agreements.

1.3 Assumed Liabilities. On the Closing Date, Purchaser shall execute and deliver in
favor of Seller the Assumption Agreement, pursuant to which Purchaser shall assume and agree
o pay, perform and discharge when due the following Liabilities of Seller, whether direct or
indirect. known or unknown (except as otherwise provided in Section 11.1(c) of this Agreement
with respect to Environmental Liabilities and Tort Liabilities), absolute or contingent, accrued,
fxsc or otherwise, or whether due or to become due, solely to the extent such Liabilities accrue

(VS]
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or anse from and after the Closing (except as otherwise specifically provided in Section 11.1(c)
oI this Agreement with respect to Environmental Liabilities and Tort Liabilities), other than
=xciuded Liabilities (as defined below), in accordance with the respective terms and subject to
"he respective conditions thereof (collectively, but excluding the Excluded Liabilities, the
“Assumed Liabilities™):

(a) all Liabilities of Seller under the Transferred Contracts, the Transferred
Perruts and the Transferred Intellectual Property, in each case in accordance with the terms
‘hereof, except to the extent that such Liabilities, but for a breach or default by Seller, would
1ave been paid, performed or otherwise discharged on or prior to the Closing Date or to the
=xtent the same arise out of any such breach or default or out of any event which after the giving
of notice would constitute a default by Seller;

) any and all Liabilities associated with Continued Employees, to the extent
orovided in Section 6.3;

(c) any Liability of Seller described on Schedule 2.3(c);

(d) any Liability for Real Property and other Taxes attributable to the
2urchased Assets, except to the extent of the proration provided for in Section 3.2;

(e) subject to Section 11.1(c), any and all Environmental Liabilities, except
-or the Excluded Environmental Liabilities; and

(f) subject to Section 11.1(c), any and all Tort Liabilities, except for the
=xciuded Tort Liabilities.

2.4 Excluded Liabilities. Except for the Assumed Liabilities, Purchaser shall not
assume bv virrue of this Agreement, the Assumption Agreement or any other Ancillary
Agreement, or the transactions contemplated hereby or thereby, or otherwise, and shall have no
-1abiiity for, any Liabilities of Seller (the “Excluded Liabilities”), including any of the following
_iabilities: B

(a) any Liabilities of Seller in respect of any Excluded Assets or other assets
of Seller that are not Purchased Assets;

(b) any Liabilities in respect of Taxes attributable to the Purchased Assets for
raxaole periods ending on or before the Closing Date, except to the extent of the proration
provided for in Section 3.2;

(c) any Liabilities of Seller (1) arising from the violation, breach or default by
Seller, prior to the Closing Date, of any Transferred Contract, Transferred Permit or Transferred
Inteliectual Property or (i1) in respect of any other contract, agreement, personal property lease,
nermit, license or other arrangement or instrument entered into by Seller;

/d)  subject to Section 3.2, any payment obligations of Seller, including
accounts or notes payable, accruing or arising prior to the Closing Date;
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, (e) any fines and penalties imposed by any Governmental Authority resulting
Fom any act or omission by Seller or its Affiliates that occurred prior to the Closing Date;

(f) any income Taxes attributable to income received by Seller;

g) any Liability of Seller arising as a result of its execution and delivery of
this Agreement or any Ancillary Agreement, the performance of its obligations hereunder or
thereunder, or the consummation by Seller of the transactions contemplated hereby or thereby;

(h) any Liability of Seller based on Seller’s acts or omissions after the
~losing; : ' '

(1) any and all Environmental Liabilities to the extent accruing, arising or
occurring during the period of Seller’s (or any of its Affiliates’) ownership of the Real Property
or operation of the Project, and any and all other Environmental Liabilities to the extent
accruing, arising or occurring prior to the Closing and within Seller’s Knowledge prior to the
Closing (the “Excluded Environmental Liabilities”); and

) any and all Tort Liabilities to the extent accruing, arising or occurring
during the period of Seller’s (or any of its Affiliates’) ownership of the Real Property or
operation of the Project, and any and all other Tort Liabilities to the extent accruing, arising or
occurring prior to the Closing and within Seller’s Knowledge prior to the Closing (the “Excluded
Tort Liabilities™). ,

ARTICLE III

PURCHASE PRICE; CLOSING

3.1 Purchase Price. At the Closing, Purchaser agrees to pay to Seller the sum of One
Hundred Eighty-Nine Million Five Hundred Thousand and No/100 Dollars ($189,500,000.00),
subject to adjustment pursuant to Section 3.7 and Section 10.1(g) (the “Purchase Price”).

3.2 Proration.

(a) Purchaser and Seller agree that, except as otherwise set forth in this
Agreement, all of the items normally prorated, including those listed below, relating to the
Business and the Purchased Assets shall be prorated as of the effective time of the Closing on the
Closing Date, with Seller liable to the extent such items relate to any time period through the
effective time of the Closing on the Closing Date, and Purchaser liable to the extent such items
relate to any ume period subsequent to the effective time of the Closing on the Closing Date:

(1) any rent, Taxes and other items payable by or to Seller under any
of the Transferred Contracts to be assigned to and assumed by Purchaser
hereunder;

(i1) any permit, license or registration fees with respect to any
Transferred Permit; and '
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(iii)  charges for water, telephone, electricity and other utilities.

(3) Purchaser and Seller agree that Property Taxes with respect to the
3usiness or the ownership and the operations of the Purchased Assets or the Project shall be
ororatec as follows: '

(1) Seller shall be liable for and shall pay when due all Property Taxes
having a lien date in the year before the calendar year of the Closing Date.

(i1) Seller shall be liable for and shall pay when due all Property Taxes
having a lien date in the same calendar year as the Closing Date; and

(i)  Property Taxes having a lien date in the calendar year following
the year of the Closing Date shall be paid by Purchaser; however, such Property
Taxes shall be prorated with (A) Seller being liable for that portion of the
Property Taxes calculated by multiplying (1) the final determined Property Tax
liability by (2) the number of days beginning with January 1 in the year of
Closing up to and including the Closing Date divided by three hundred sixty-five
(365) days, and (B) Purchaser being liable for that portion of the Property Taxes
calculated by multiplying (1) the final determined Property Tax liability by (2) the
aumber of days after the Closing Date up to and including December 31 in the
vear of Closing divided by three hundred sixty-five (365) days. Schedule 3.2(b)
illustrates the operation of this Section 3.2(b). After each payment of Property
Taxes referred to in this Section 3.2(b)(iii) by Purchaser, Purchaser shall notify
Seller in writing of the total amount of Property Taxes paid and, as to that
payment, the prorated amount for which Seller is liable. Seller shall reimburse
Purchaser such prorated amount within fifteen (15) days after receipt of the notice
from Purchaser.

(c) In the event that actual figures are not available at the Closing Date,
protations reguired by Section 3.2(a) shall be calculated as follows:

(1) Such proration shall be based upon the actual fee, cost or amount
of the specific item for the most recent preceding year (or appropriate period) for
which an actual fee, cost or amount paid is available.

(it) Upon the request of either Seller or Purchaser, made within sixty
(60) days of the date that any actual amount previously estimated in accordance
with Section 3.2(c)(i) becomes available (the “Request Date”), the Parties shall
(A) calculate the prorated amounts using the actual available amounts (the
“ 4ctual Prorated Amounts™), (B) calculate the difference between the originally
estimated prorations (the “Estimated Prorated Amounts”) and the Actual
prorated Amounts (the “Prorated Difference”), and (C) the Party that at Closing
paid less than the Actual Prorated Amount due from such Party based upon the
= umated Prorated Amounts shall pay the Prorated Difference to the other Party
within sixty (60) days of the Request Date.
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3.3 Closing. The Closing shall take place in Phoenix at the offices of Moyes Storey
at 10:00 A.M. Phoenix tiume, on the third Business Day after the conditions to Closing set forth in
Articles YIII and IX (other than actions to be taken or items to be delivered at Closing) have
been either satisfied or waived by the Party entitled to waive such conditions, or on such other
date and at such other time and place as Purchaser and Seller mutually agree in writing. All
actions scheduled in this Agreement for the Closing Date shall be deemed to occur
simultaneously at the Closing. Subject to the provisions of Article X, failure to consummate the
purchase and sale provided for in this Agreement on the date determined pursuant to this
Section 3.3 will not result in the termination of this Agreement and will not relieve any Party of
any obligation under this Agreement. The Closing shall be effective for all purposes as of
11:59:59 P.M. Phoenix time on the Closing Date.

3.4 Closing Deliveries by Seller to Purchaser. At the Closing (or, in the case of
clause (}) below, simultaneously with the execution and delivery hereof), Seller shall deliver, or
shal!l cause to be delivered, to Purchaser the following:

(a) the Deed, duly executed by and acknowledged on behalf of Seller and in
recordable form;

(b) the Bill of Sale and Assignment of Rights, duly executed by Seller;

(c) the Affidavit of Property Value, duly executed by and acknowledged on
benaif of Seiler; '

(d) the FIRPTA Affidavit, duly executed by and acknowledged on behalf of
Seller;

(e) a certificate of an officer of Seller, dated as of the Closing Date, setting
forth and attesting to (i) the resolutions of the board of directors of the sole member of Seller
authorizing the execution, delivery and performance of this Agreement and the Ancillary
Agreements and the consumimation of the transactions contemplated hereby and thereby, (ii) the
incumbency and signature of the officer(s) of Seller executing this Agreement and the Ancillary
Agreements and (i) the Original Cost and the Accumulated Provision. for Depreciation and
Amortization for the Purchased Assets as of the Closing Date;

(H a certificate of an officer of Seller, dated as of the Closing Date, as to the
matters set forth in Sections 8.1 and 8.2;

(g) a complete copy of the certificate of formation (and all amendments
thereto ) of Seller, certified by the Secretary of State of Delaware as of a date not more than five
(5) Business Days prior to the Closing Date, and a complete copy of the Charter Documents (and
all amendments thereto) of Seller as in effect on the Closing Date, certified by an officer of
Seller;

(k) certificates from appropriate Governmental Authorities, dated no earlier

7

than five (3) Business Days prior to the Closing Date, as to the good standing and legal existence
of Seller in the State of Delaware and as to the good standing and qualification to do business by
Seller in the State of Arizona;
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(1) the consents, waivers, authorizations and approvals set forth on Schedules
4 5(p) and 4.3(c), in form and substance reasonably satisfactory to Purchaser;

(J) a duly executed unconditional guaranty of Seller’s obligations under
article X, Article XI and Section 12.15 in the form attached hereto as Exhibit F (the “Guaranty
Agreement”) from PPL Energy Supply;

(k) a tax clearance certificate from the Arizona Department of Revenue, dated
r.c eariier than five (3) Business Days prior to the Closing Date, with respect to Seller; and

(1 such other documents as Purchaser may reasonably request to carry out
the purposes of this Agreement.

-~

3.5 Closing Deliveries by Purchaser to Seller. At the Closing, Purchaser shall
deliver to Seller the following:

{(a) a wire transfer of immediately available funds (to such account as Seller
<rail nave notified Purchaser of at least two (2) Business Days prior to the Closing Date) in the
amount equal to the Purchase Price (plus or minus any prorated amounts calculated pursuant to
Section 3.2(c)): '

(b) the Affidavit of Property Value, duly executed by and acknowledged on
behalf of Purchaser;

() an assumption agreement (the “Assumption Agreement”), in the form
attached hereto as Exhibit A, evidencing the assumption by Purchaser of the Assumed
"_iabiiities, duly executed by Purchaser; '

(d) a certificate of an officer of Purchaser, dated as of the Closing Date,
setting forth and attesting to (i) the resolutions of the board of directors of Purchaser authorizing
‘te execution, delivery and performance of this Agreement and the Ancillary Agreements to
»hich it is a-party and the consummation of the transactions contemplated hereby and thereby,
and (:1) the incumbency and signature of each officer of Purchaser executing this Agreement and
“re Ancillary Agreements to which it is a party;

&) a certificate of an officer of Purchaser, dated as of the Closing Date, as to
-re matters set forth in Sections 9.1 and 9.2;

() a complete copy of Purchaser’s articles of incorporation (and all
1mendments thereto), certified by the ACC as of a date not more than five (5) Business Days
5or 1o the Closing Date, and a complete copy of the bylaws (and all amendments thereto) of
Surchaser, certified by an officer of Purchaser;

) a certificate from the ACC, dated no earlier than five (5) Business Days
~-ior to the Closing Date, as to the good standing and legal existence of Purchaser in Arizona,

[ ¢
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(h) such other documents as Seller may reasonably request to carry out the
purposes of this Agreement.

3.6  Allocation of Purchase Price.

(a) Seller and Purchaser agree that prior to the Closing, the Purchase Price
shall be aliocated among the Purchased Assets in accordance with an allocation schedule (the
“Purchase Price Allocation Schedule™) agreed upon by Purchaser and Seller, which shall be
prepared in a manner required by Section 1060 of the Code and any other applicable Law and
delivered by Purchaser to Seller prior to the Closing. Seller and Purchaser each shall prepare a
mutually acceptable and substantially identical IRS Form 8594 “Asset Acquisition Statements
Uader Section 10607 consistent with the Purchase Price Allocation Schedule which the Parties
shall use to report the transactions contemplated by this Agreement to the applicable Taxing
Authoniues. Each of Seller and Purchaser agrees to provide the other promptly with any other
information required to complete IRS Form 8594. Each Party agrees that it shall not, without the
consent of the other Party, take a position on any Tax Return, or before any Taxing Authority in
connection with the examination of any Tax Return or in any subsequent judicial proceeding,
that 1s in any manner inconsistent with the terms of the Purchase Price Allocation Schedule. In
recognition of Seller’s status as a disregarded -entity for U.S. federal and Arizona income tax
purposes, Purchaser agrees that Seller’s responsibilities and obligations under this Section 3.6(a)
shall be satisfied by Seller cooperating with its sole member with respect to such responsibilities
and obligations.

(b) If Purchaser and Seller are unable to agree upon the Purchase Price
Allocation Schedule within fifteen (15) days prior to the scheduled Closing Date, Purchaser and
Seller shall refer the matter to Independent Accountants, which shall determine the Purchase
Price Aliocation Schedule (including any valuations) in accordance with the provisions set forth
in this Section 3.6(b). The Independent Accountants shall be instructed to deliver to Purchaser
and Seller a written deterrnination of the Purchase Price Allocation Schedule within ten (10) days
from the date of referral thereof to the Independent Accountants. For purposes of this
Section 3.6(b) and whenever the Independent Accountants are retained to resolve a dispute
between the Parties under this Agreement, the Independent Accountants may determine the
issues in dispute following such procedures, consistent with the provisions of this Agreement, as
they deem appropnate in the circumstances and with reference to the amounts in issue. The
Parties do not intend to impose any particular procedures upon the Independent Accountants, it
pewng the desire of the Parties that any such disagreement shall be resolved as expeditiously and
inexpensively as reasonably practicable. The Independent Accountants shall have no liability to
the Parties in connection with such services except for acts of bad faith, willful misconduct or
gross negligence, and the Parties shall provide such indemnities to the Independent Accountants
as they may reasonably request. Except in the case of fraud or manifest error, the finding of the .
Independent Accountants shall be final and binding on the Parties. Purchaser and Seller shall ’
share equally the fees and disbursements of the Independent Accountants in connection with
resolving the dispute. '

9 , -
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3.5 Minimum Inventory Amount Adjustment.

(a) The Purchase Price will be increased on a dollar-for-dollar basis to the
extent that the Post-Closing Inventory Amount Determination (as defined below) is greater than
tie Minimum Inventory Amount (provided that such increase shall in no event exceedSlO0,000)
and decreased on a dollar-for-dollar basis to the extent that the Post-Closing Inventory Amount
Determuination :s less than the Minimum Inventory Amount.

(b) At least five (5) Business Days prior to the execution and delivery hereof,
Seller shall have provided Purchaser with a certificate containing a description, part number,
cuantity on hand, average unit cost and extended value (quantity times average unit cost) with
respect to each class of inventory as of the last day of each calendar month between January 1,
2003 and December 31, 2003. During the Interim Period, Purchaser will be entitled to conduct
cnsite test counts of the spare parts inventory in accordance with Section 6.2.

(c) Within sixty (60) days after the Closing Date, Purchaser will deliver to
Seller wntten notice (the “Inventory Adjustment Notice”) of Purchaser’s post-Closing
cetermination of the spare parts in inventory as of the Closing Date (the “Post-Closing Inventory
Amount Determination”), as derived from Purchaser’s physical review of the spare parts in
inventory, the records (financial and otherwise) relating to such spare parts, and the Transferred
Contracts. The Inventory Adjustment Notice will contain reasonable detail as to how the Post-
Closing Inventory Amount Determination was determined by Purchaser. Within twenty (20)

cays after Seller’s receipt of the Inventory Adjustment Notice, Seller will notify Purchaser in

writing of Seller’s acceptance or rejection of the Post-Closing Inventory Amount Determination
as set forth in the Inventory Adjustment Notice. Any notice of rejection by Seller must include
the reasons for such rejection and, if appropriate, Seller’s proposed calculation of the Post-
Closing Inventory Amount Determination. If (i) by written notice to Purchaser, Seller accepts
tne Post-Closing Inventory Amount Determination as set forth in the Inventory Adjustment
Notice, or (ii) Seller fails to deliver any notice of acceptance or rejection of the Post-Closing
Iaventory Amount Determination within the prescribed twenty (20)-day period (which failure
will result i Seller being deemed to have irrevocably accepted and agreed with the Post-Closing
Inventory Amount Determination), the Post-Closing Inventory Amount Determination as set
forth in the Inventory Adjustment Notice will be final-and binding on the Parties.

3.8  .A4djustment Disputes.

ia) If Seller delivers written notice to Purchaser under Section 3.7(c) of
rejection of the Post-Closing Inventory Amount Determination as set forth in the Inventory
Adjustment Notice, Seller and Purchaser will promptly (and in any event within ten (10)
Business Days after the date of delivery of Seller’s notice of rejection to Purchaser) cause their
raspective representatives to confer with each other with a view to resolving any such matter. If
such Parties’ representatives are unable to resolve any such matter within thirty (30) days after

the cate of delivery of Seller’s notice of rejection to Purchaser, Seller and Purchaser will refer

tae cisputs to Independent Accountants for review and final determination of the Post-Closing
Inventory Amount Determination. The Independent Accountants shall be instructed to deliver to
Furchaser and Seller a written determination- of the Post-Closing Inventory Amount
Determunanon within ten (10) Business Days from the date of referral thereof to the Independent

10
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Accountants. The Independent Accountants may request of Seller or Purchaser such documents
anc information as may be necessary or appropriate for proper determination of any such matter,
and such Parties will cooperate to promptly satisfy any such request. Except in the case of fraud
or manifest error ,the determination by the Independent Accountants of the Post-Closing
:aventory Amount Determination will be final and binding on the Parties. Seller and Purchaser
will equally share the fees and disbursements of the Independent Accountants in undertaking
sucn review and determination.

(b) Within five (5) Business Days after the final agreement of Seller and
Purchaser, the final determination by the Independent Accountants or the deemed acceptance by
Selier (as the case may be) of the Post-Closing Inventory Amount Determination, either:

(1) Purchaser will pay to Seller, by wire transfer of immediately
available funds, the amount (if any) by which the Post-Closing Inventory Amount
Determination exceeds the Minimum Inventory Amount (provided that such
adjustment shall in no event exceed $100,000), or -

(i1) Seller will pay to Purchaser, by wire transfer of immediately
available funds, the amount (if any) by which the Post-Closing Inventory Amount

Determination is less than the Minimum Inventory Amount.

3.9 Change in Name. Not more than ten (10) Business Days after the Closing Date,
Purchaser shall remove all signs or other indications of ownership at the Project or on the
Purchased Assets that reference Seller.

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF SELLER

The representations and warranties contained in this Article IV are qualified by the
disclosure made with respect to such representations and warranties in the Schedules attached
hereto. to the extent that such disclosure specifically identifies, or that it is reasonably apparent
that such disclosure relates to, the subsections that it qualifies. This Article IV and the
Schedules shall be read together as an integrated provision. Subject to the foregoing, effective as
of the Agreement Date and the Closing Date, Seller hereby represents and warrants to Purchaser

that. except as disclosed in the Schedules:

4.1 Organization, Standing and Power. Seller is a limited liability company duly
formec, vahdly existing and in good standing under the Laws of Delaware and has all requisite
power and authority to conduct its business as it is now being conducted and to own, lease and
operate the Business and the Purchased Assets. Seller is duly qualified or licensed to do business
ir eack jurisdiction in which the ownership or operation of the Purchased Assets or the nature of
the business conducted by it make such qualification or licensing necessary, except in those
Jurisdictions where the failure to be so qualified or licensed would not reasonably be expected to
result in a matenial adverse effect on Seller’s ability to perform its obligations hereunder. Seller
nas mace available to Purchaser true, comect and complete copies of Seller’s Charter
Documents.
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4.2 Authority. Seller has all requisite limited liability company power and authority
¢ execute and deliver this Agreement and each of the Ancillary Agreements to which it is a
party, to perform its obligations hereunder and thereunder and to consummate the transactions
conternplated hereby and thereby. The execution and delivery by Seller of this Agreement and
each Ancillary Agreement to which Seller is a party, and the performance by Seller of its
obligations hereunder and thereunder, have been duly and validly authorized by all necessary
limited liability company action. This Agreement and each of the Ancillary Agreements to
whicn Seller is a party have been duly and validly executed and delivered by Seller and
constitute the legal, valid and binding obligation of Seller enforceable against Seller in
accordance with their respective terms, except that the enforcement hereof and thereof may be
limited by bankruptcy, insolvency, reorganization, arrangement, moratorium or other similar
Laws relating to or affecting the rights of creditors generally, or by general equitable principles.

4.3 No Conflicts. The execution, delivery and performance by Seller of this
Agreement and each of the Ancillary Agreements to which Seller is a party and the completion
cf the transactions contemplated hereby and thereby do not and will not:

(a) conflict with or result in a violation or breach of any of the terms,
conditions or provisions of the Charter Documents of Seller;

(o) assuming the notices, consents and waivers set forth on Schedule 4.3(b)
(the “Seller Consents”) have been made or obtained:

(1) violate, result in a breach of, constitute (with due notice or lapse of
ime or both) a default or cause any obligation, penalty, premium or right of
termination, cancellation or acceleration to arise or accrue under, any Contract to -
which Seller is a party or by which it or any of the Purchased Assets may be
Sound, except for any such defaults or consents (or rights of termination,
cancellation or acceleration) as to which requisite waivers or consents have been
obtained or which would not, individually or in the aggregate, reasonably be
expected to have a Seller Material Adverse Effect;

(i1) result in the creation or imposition of any Lien upon any of the
Purchased Assets;

(iii)  result in the cancellation, modification (except as contemplated by
‘his Agreement), revocation or suspension of any Transferred Contract, |
Transferred Permit or Transferred Intellectual Property;

(iv)  require the consent, approval, or notification of, or registration or
filing with, any third party; or

(v) cause Purchaser, any of its Affiliates, or-any of the Purchased
Assets to become subject to, or liable for the payment of, any Tax relating to the
operation of Seller, the Purchased Assets or the Business for any period ending or
deemed to end on or before the Closing Date; and
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(c) assuming all required filings, approvals, consents, authorizations and
notices set forth on Schedule 4.3(c) (collectively, the “Seller Approvals™) have been made,
obtained or given, (1) conflict with or result in a viclation or breach of any term or provision of
any Law or writ, judgment, order or decree applicable to Seller or its Assets, or (ii) require the
consent, approval, or notification of, or registration or filing with, any Governmental Authority
under any applicable Law.

4.4 Business. The Business is the only business operation carried on by Seller.
Except for the Excluded Items, the Purchased Assets are sufficient to operate the Business as
currently operated and constitute all the assets and rights that are used by Seller or any of its
Affiliates 1n connection with the operation of the Business. All equipment included in the
Purchased Assets (other than spare parts and other equipment not currently in service) and all
buildings, structures and fixtures constituting part of the Project have been maintained by Seller
ir accordance with Good Operating Practices, except for ordinary wear and tear. There are no
pending or, to Seller’s Knowledge, threatened proceedings or govermmental actions to condemn
or take by power of eminent domain all or any part of the Purchased Assets. For purposes of this
Agreement, “Seller’s Knowledge” means the actual knowledge of the individuals named on
Schedule 4.4, who Seller represents to be the persons generally responsible for the subject.
matters to which such knowledge is pertinent.

4.5  Subsidiaries. Seller does not have any subsidiaries or own equity interests in any
Person. .

4.6 Legal Proceedings.

(2) Neither Seller nor any of its Affiliates has been served with notice of any
Claim, and, to Seller’s Knowledge, none has been threatened against any such Person, that (i)
affects Seller or the Purchased Assets and would, individually or in the aggregate, if pursued or
resulting in a judgment against Seller, reasonably be expected to have a Seller Material Adverse
Effect or (ii) seeks a writ, judgment, order or decree restraining, enjoining or otherwise
prohibiting or making illegal any of the transactions contemplated by this Agreement. Seller
does not have any Knowledge of any facts that would reasonably be expected to form the basis
for any such Claim, writ, judgment, order or decree. N

(b) Schedule 4.6(b) lists all of the currently pending legal proceedings before
any Governmental Authority relating to the Project or the Business (but not, however, including
any such legal proceedings that apply generically to the electric power industry or any segment
thereof, or to participants within such industry or any such segment). To Seller’s Knowledge, all
currently effective filings relating to the Project or the Business heretofore made by Seller with
any Governmental Authority were made in compliance with the Laws then applicable thereto
and the information contained therein was true and correct in all material respects as of the
respective dates of such filings.

4.7 Compliance with Laws and Orders. Seller is in compliance with all Laws and
orders appiicable to it, except where any such non-compliance would not, in the aggregate,
reasonably be expected to have a Seller Matenial Adverse Effect; provided that this Section 4.7
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cces not address (a) Real Property, which 1s exclusively addressed by Section 4.13, or (b)
Environmental Laws, which are exclusively addressed by Sections 4.15 and 4.16.

4.8 Liabilities. Except as disclosed on Schedule 4.8, Seller has no Liabilities that
individually or in the aggregate exceed $100,000, excluding (i) Liabilities under the Transferred
Contracts and Excluded Contracts, (i1) Liabilities under this Agreement, (iii) Liabilities under
Seller’s Permits listed on Schedule 4.15, (iv) Liabilities under this Agreement for which Seller is
responsible, and (v) Liabilities incurred after the date hereof in accordance with the provisions
contamned in Article VL.

4.9  Absence of Certain Changes or Events. Except as set forth in Schedule 4.9, and
except as otherwise contemplated by this Agreement, between December 31, 2003, and the
Agreement Date, there has not been: (i) any Seller Material Adverse Effect; (ii) any damage,
destruction or casualty loss, whether covered by insurance or not, which has had a Seller
Material Adverse Effect; or (ili) any entry into any agreement, commitment or transaction
(including’ dny borrowing, capital expenditure or capital financing) by Seller or any of its
Affiliates, which is matenial to the Business or Opefations of the Purchased Assets, except
agreements, COMmMitments or transactions in the ordinary course of business or as contemplated
NEerein.

4.10 Taxes. All Tax Returns that are required to be filed on or before the Closing Date
Sv, on behalf of or relating to Seller or its financial results have been or will be duly and timely
Sied or are the subject of a timely filed and valid extension. All Taxes that are shown to be due
5a such Tax Returns with respect to the Business have been or will be timely paid in full. All
Property Taxes with respect to the Purchased Assets having a lien date in the year before the
alendar year of the Closing Date have been or will be paid in full by Seller no later than the
respective due dates for such Property Taxes. All Property Taxes with respect to the Purchased
Assets having a lien date in the same year as the Closing Date have been or will be paid in full
5y Seller no later than the respective due dates for such Property Taxes. All Property Tax
Returns with respect to the Purchased Assets have been or will be duly and timely filed by Seller
for certain time periods, as set forth in Section 7.1(b). All withholding Tax requirements
imposed on Seller have been satisfied in full in all respects. Seller does not have in_force any
waiver of any statute of limitations 1n respect of Taxes or any extension of time with respect to a
Tax assessment or deficiency. There are no pending or active audits or, to Seller’s Knowledge,
threatened audits or proposed deficiencies or other claims for unpaid Taxes of Seller.

4.11  Regulatory Status.

(2) Seller is qualified as an “exempt wholesale generator” and the Project 1s
11 “eligible facility,” each within the meaning of Section 32(a) of the Public Utility Holding
Company Act of 1935. Except as set forth on Schedule 4.11(a), Seller is not subject to
regulation as a public utility or public service company (or similar designation) by the United
States, anv State of the United States, any foreign country or any municipality or any political
subdivision of the foregoing.
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(v) Seller is not an “investment company,” a company “controlled” by an
“investment company” of an “investment advisor” within the meaning of the Investment
Company Act of 1940.

4.12  Contracts.

(a) Schedule 4.12(a) sets forth a complete and accurate list as of the
Agreement Date of all of the following Transferred Contracts to which Seller or an Affiliate of
Seller 1s a party relating to the Project or the Business or by which the Purchased Assets may be
bound (coliecuvely, “Material Contracts” and individually a “Material Contract”):

(1) Contracts for the future purchase, exchange or sale of gas;

(11) Contracts for the future purchase, exchange or sale of power or
ancillary services;

(iii)  Contracts for the future purchase, exchange, or sale of steam;

(iv)  Contracts for the future transportation or transmission of gas or
electric power; '

V) interconnection Contracts;

(vi)  Contracts (A) for the sale of any Asset or (B) that grant a right or
option to purchase any Asset, other than Contracts entered into in the ordinary
course of business relating to Assets with a value of less than $50,000
individually or $100,000 in the aggregate;

(vil) Contracts (other than Contracts identified pursuant to
Sections 4.12(a)(i) through (vi)) for the future provision of goods or services and
requiring payments by Seller in excess of $50,000 for each individual Contract;

(vil) Contracts under which Seller has created, incurred, assumed or
guaranteed any outstanding indebtedness for borrowed money or any capitalized
lease obligation, or under which Seller has imposed a security interest on any of
its Assets, tangible or intangible, which security interest secures outstanding
indebtedness for borrowed money;

(ix)  outstanding agreements of guaranty, surety or indemnification,
direct or indirect, by Seller, or by any Affiliate of Seller for the benefit of Seller;

(x) Contracts between Seller and any Affiliate of Seller relating to the
future provision of goods or services by Seller to such Affiliate of Seller, or by
such Affiliate of Seller to Seller;

(xi)  Any contract for consulting that provides for annual compensation
by Seller in an amount in excess of $50,000 and which is not cancelable by Seller
on ninety (90) days or less advance notice;
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(xii)  outstanding futures, swap, collar, put, call, floor, cap, option or
other Contracts that are intended to benefit from or reduce or eliminate the risk of
fluctuations 1 the price of commodities, including electric power, gas or
securities;

(xi1) Contracts that purport to limit Seller’s freedom to compete in any
line of business or in any geographic area;

(xiv) partnership, joint venture or limited liability company agreements;
and ' :

(xv) Contracts conveying, granting, leasing or assigning to or by Seller
an interest in real property.

{b) Seller has provided Purchaser with, or access to, true and complete copies
of all Material Contracts.

(c) Each of the Material Contracts is in full force and effect in all matenal
respects and constitutes a valid and binding obligation of Seller (or, if applicable, an Affiliate of
Seller) and, to Seller’s Knowledge, of the other parties thereto, and, except as disclosed in
Schedule 4.12(c), each Transferred Contract may be transferred to Purchaser pursuant to this
Agreement without the consent of the other parties thereto and without breaching any material
terms thereof or resulting in the forfeiture or impairment of any rights thereunder.

(d) Except as set forth in Schedule 4.12(d), there is not under any Matenal
Contract anv material default or event which, with notice or lapse of time or both, (i) would
constitute a material default by Seller (or by any Affiliate of Seller which is a party thereto) or, to
Seller’s Knowledge, any other party thereto, (ii) would constitute a default by Seller (or by any
Affiliate of Seller which is a party thereto) or, to Seller’s Knowledge, any other party thereto
which would give rise to an automatic termination, or the right of discretionary termination
thereof, or (iii) would cause the acceleration of any of Seller’s (or any of its Affiliates’)
obligations thereunder or result in the creation of any Lien (other than any Permitted Lien) on
any of the Purchased Assets. There are no claims, actions, proceedings or investigations pending
or, to Seller’s Knowledge, threatened against Seller (or by any Affiliate of Seller which is a party
thereto) or, to Seller's Knowledge, any other party to any Material Contract before any
Govemnmental Authority acting in an adjudicative capacity, in each case relating in any way to
aav Material Contract or the subject matter thereof. Seller has no Knowledge of any defense,
offset or counterclaim ansing under any Materal Contract.

(e) Schedule 4.12(e) details all warranties by any vendor, materialman, -
sappiier, contractor or subcontractor relating to the Purchased Assets or any component thereof
ad specifies the following information with respect to each such warranty: (1) the item of
;uipment or other item of the Purchased Assets to which the warranty is applicable, but only to
the extent such item has a value of $50,000 or more, (11) the contract or agreement pursuant to
which the warranty was given or made (a true and complete copy of each such contract or
agreement has been provided to Purchaser); (iii) a description of any warranty work done under

=

‘ne appiicabie warranty, the date thereof and the applicable warranty period for the warranty
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worx; and {1v) whether such warranty is transferable to Purchaser. Except as disclosed on
Schedule 4.12(e), Seller has complied with all storage, installation, operation, maintenance and
other requirements with respect to each item of equipment or other item of the Purchased Assets
to which each warranty relates and each other condition to the continued effectiveness of each
such warranty, and there are no events that have occurred or conditions applicable that constitute
or may constitute a defense to the continuing effectiveness of each such warranty.

4.13  Real Property.

(a) Transferred Real Property. Schedule 4.13(a) contains a true and complete
list of all Real Property of Seller that is part of the Purchased Assets (including all rights of
Seller relating to any rights of way, encumbrances or other such rights). Based solely upon the
Existing Title Policies, Seller owns or leases (as tenant or lessee) all Real Property listed on
Schedule 4.13(a), in each case free and clear of all Liens (except for Permitted Liens that do not
affect the use or marketability of such Real Property) created by, through or under Seller, except
as otherwise noted on Schedule 4.13(a) or as disclosed or listed in the Existing Title Policies,
true and complete copies of which title policies have been made available for due diligence
review by Purchaser.

(b) Encumbrances and Improvements. Schedule 4.13(b) includes a
description of all encumbrances, easements, licenses or rights of way of record (or, if not of
record, of which Seller has Knowledge) granted on or appurtenant to or otherwise affecting the
Real Property, and all plants, buildings, structures or other Improvements located thereon. All
Liens, easements or rights of way that are not of public record, if any, would not reasonably be
expected to have a Seller Material Adverse Effect. There are now in full force and effect duly
1ssued certificates of occupancy permitting the Real Property and Improvements located thereon
tc be legally used and occupied as the same are now constituted. To Seller’s Knowledge, and
except for any items listed in the Existing Title Policies or the survey prepared by Superior
Surveying Services, Inc., dated July 29, 2002 under Job #220649 (the “Existing Survey”): (i) no
fact or condition exists which would prohibit or adversely affect the ordinary rights of access to
and from the Real Property from and to the existing highways and roads; (ii) there is no pending
or threatened restriction or denial, governmental or otherwise, upon such ingress and egress; (iii)
there 1s not (A) any claim of adverse possession or prescriptive rights involving any of the Real
Property, (B) any structure located on any Real Property which encroaches on or over the
boundaries of neighboring or adjacent properties or (C) any structure of any other party which
encroaches on or over the boundaries of any such Real Property; and (iv) no public
improvements have been commenced and none are planned which in either case may result in
special assessments or otherwise would, individually or in the aggregate, reasonably be expected
10 have a Seller Matenial Adverse Effect.

(c) Real Propertv Leases. Except as set forth in Schedule 4.13(c), there are no
real property leases, recorded or unrecorded (the “Real Property Leases™), relating to the
Purchased Assets under which Seller 1§ a lessee, lessor or under which Seller has any interest.

(d) Approval. No state, municipal, or other governmental approval regarding

th= awvisior, plating, or mapping of real estate is required as a prerequisite to the conveyance by -
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Seller to Purchaser (or as a prerequisite to the recording of any conveyance document) of any
Keal Property pursuant to the terms hereof.

{e) Governmental Restrictions: Condemnation. Seller has not received, and
does not have Knowledge of, any notifications, restrictions, or stipulations from the United
States of America, the State of Arizona, the County of Pinal, or any other Govemnmental
Authonty requiring any work to be done on the Real Property or threatening the use of the Real
Property. There are no pending or, to Seller’s Knowledge, threatened taking or condemnation
proceecings affecting any portion of the Real Property. Seller is not subject to, and, to Seller’s
Knowledge, no basis exists for, any order, judgment, decree or governmental restriction that
would adversely affect the transactions contemplated by this Agreement, the Real Property or the
use of the Real Property in the manner presently being used by Seller. Seller has no Knowledge
of any plan, study, litigation, action, proceeding or effort by any Governmental Authority or
private party which 1n any way challenges, affects or would"challenge or affect the continuation
of the present use of the Real Property specifically.

(H Title and Access. Based solely upon the Existing Title Policies, fee simple
title to the Real Property is currently vested in Seller. Permanent, legal access as presently
existing is available to the Real Property from a dedicated public right-of-way.

(2) Knowledge of Adverse Title Matters. Except as set forth on Schedule
< 13(g), Seller has no Knowledge of any title defect, Lien, encumbrance, adverse claim, or other
matter relating to the title to the Real Property or to the title insurance coverage for the Real
Property which is not shown by the public records, the Existing Title Policies or the Existing
Survey.

(h) 'Absence of Liens. No Liens against the Real Property are pending, or to
Seller's Knowledge, are threatened or have arisen or exist under federal or state Tax Law, any
Environmental Law, or other applicable federal or state Law, other than Permitted Liens.

(1) Utilities. All water, sewer, telephone, gas and electrical facilities that are
presently installed to the Real Property line, are, to Seller’s Knowledge, available and in good
working order, and, to Seller’s Knowledge, are in compliance with all applicable Laws of all
(Fovernmental Authorities having jurisdiction and with the rules and regulations of the relevant
public utilities.

) Zoning. The Real Property is zoned in part Industrial (CI-2), subject to an
Industnial Use Permit for a natural gas electrical peaking power generation facility (including the
<tipuiations listed in such permit), and in part General Rural Zone (GR).

k) Condition_of Property. To Seller’s Knowledge, except as set forth on
Schedule 4.13(k), all of the improvements, buildings and fixtures on or part of the Real Property
were constructed in a good and workmanlike manner, are structurally sound, and, for purposes of
their use in the Business as currently conducted, are in good and proper working condition and
repair, normal wear and tear excepted.

() Insurance. Seller has not received any written (or, to Seller’s Knowledge,
any ora.) notice from any wnsurance company of any defects or any inadequacies in the Real
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Propertv or any part thereof that would adversely affect the insurability of the Real Property. To
Selier’s Knowledge, the Real Property is in compliance with the material requirements of all
insurance carriers currently providing insurance for the Real Property.

(m)  Compliance. Seller has complied, in all material respects, with all Laws,
and all requirements and orders of Governmental Authorities, with respect to the Real Property
and the operations presently being conducted by Seller upon the Real Property. Neither the Real
Property, nor any improvement or building upon the Real Property, nor the continued
maintenance or use of any portion of the Real Property for the Business, nor the current
operations being conducted by Seller on the Real Property, violates, in any material respect, any
such Laws, requirements and orders, including zoning or building Laws, ordinances, orders or
regulations. Seller has obtained all material Permits currently required for the conduct of the
current operations on the Real Property, all such Permits are in full force and effect, and Seller is,
in ali matenal respects, in compliance therewith. Notwithstanding any of the foregoing, this
Section 4.13 does not address Environmental Laws, which are exclusively addressed by
Sections 4.15 and 4.16.

(n) Archeological Artifacts and Endangered Species. To Seller’s Knowledge,
there are no historical or archeological materials or artifacts of any kind or any Indian ruins of
ary kind located on the Real Property. To Seller’s Knowledge, no part of the Real Property is
“critical habitat” as defined in the Federal Endangered Species Act, 16 U.S.C. §§ 1531 et seq., or
in regulations promulgated thereunder, nor are any “endangered species” or “threatened species”
located on the Real Property, as defined therein.

(0) Americans with Disabilities Act. Seller bas not received any written (or to
Seller’s Knowledge, any oral) notice of violation of, and the Real Property is in compliance in all -
material respects with, the Americans with Disabilities Act of 1990.

(p) Special Districts. To Seller’s Knowledge, except as set forth in Schedule
4 13ip), the Real Property is not located within any water conservation, lmgation, soil
conservation. weed or insect abatement, or other similar district, or any special improvement
district. To Seller’s Knowledge, except as shown on the Survey, the Real Property is not within
a flood plain, flood way or flood control district.

(@ Taxes. To Seller’s Knowledge, Seller does not have any liability for any
Taxes, or any interest or penalty in respect thereof, of any nature that may be assessed against
Purcnaser or that are or may become a Lien against the Real Property, other than the lien for
current real property Taxes not yet due and payable.

() Mechanics’ Liens. Except as described in Schedule 4.13(r), no work has
beer. performed on or about the Real Property within six (6) months prior to the Agreement Date
trat would legally entitle any Person to file or record any mechanics’ or materialmen’s Liens.
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(s) Water Rights.

(1) . Seller holds all water rights appurtenant to the Property, including
those certificated rights identified on Schedule 4.13(s)(i) attached hereto
(collectively, the “Water Rights™). '

(i1) Seller owns the wells (“Wells) and well sites further identified on
Schedule 4.13(s)(11).

()  To Seller’'s Knowledge, the Water Rights remain appurtenant to
- the Real Property, and no Water Rights have been severed from that portion of the
Real Property to which they are appurtenant.

(iv)  To Seller’s Knowledge, to the extent that either Seller or Marcus
D. Martin Farms, pursuant to that certain Lease Agreement by and between
Marcus D. Martin d/b/a Marcus D. Martin Farms and Seller dated December 12,
2001 (the “Martin Farms Lease”), has used any groundwater at or for the Real
Property, all such groundwater has been pumped pursuant to a Certificate of
Grandfathered Groundwater Right (a “Water Rights Certificate”) issued by the
Arizona Department of Water Resources (the “DWR™) solely for the purposes
permitted by applicable Law pursuant to such Certificate in such a manner that
the Water Rights are not subject to claims of abandonment or forfeiture.

(v) All filings, registrations and assessments for the Water Rights
appurtenant to the Real Property have been made and are current with all
appropriate Governmental Authorities, including the DWR. As used herein, the
phrase, “filings, registrations and assessments” includes registrations of Wells and
all notifications of change of ownership forms necessary to assign, transfer or
otherwise convey the reported ownership of the Water Rights and Wells from any
previous owner to the Seller.

(vi)  To Seller’s Knowledge, as of the date hereof, there are no charges,
pump Taxes, groundwater withdrawal and use fees or assessments due or owing
10 any state agency including DWR for the Water Rights.

(vi)  As of the date hereof, there are no enforcement actions by DWR
threatened or pending against Seller relating to the Water Rights, and to Seller’s
Knowledge, Seller is in material compliance with all water conservation rules,
regulations and requirements as set forth in the applicable management plans for
the Pinal County active management area.

(viii) Seller has caused Annual Groundwater Withdrawal and Use
Reports to be prepared and filed annually with DWR for each Water Right,
pursuant to the rules and regulations promulgated by DWR.

4.14  Personal Property. Seller has good title to (or, with respect to those items of
tangible personal property held pursuant to a lease, a good and valid leasehold interest in) all of
its tangible personal property, including the tangible personal property listed on Schedule 4.14,
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free and clear of all Liens, except for Permitted Liens. The foregoing shall not apply with
respect to any item of Intellectual Property, which is governed exclusively by Section 4.18.
Selier has good title, free and clear of Liens (other than Permitted Liens), to the spare parts in
inventory listed or disclosed on Schedule 4.14.

4.15  Permits.

(a) Seller has obtained all material Permits required for the ownership and
operation of the Project by Seller in the manner in which it is currently owned and operated. All
such Permits are set forth on Schedule 4.15, are in full force and effect, and have not been
amended except as set forth on Schedule 4.15 or for extensions in the ordinary course of
business.

(b) Seller is in compliance, in all material respects, with all Permits set forth
cn Schedule 4.15, and, except as set forth on Schedules 4.6(b) and 4.16(b), Seller has not
received any written notification from any Governmental Authority alleging that it is in violation
of any such Permits.

4.16 Environmental Matters.

(a) Seller has made available to Purchaser, on a confidential basis in
accordance with the terms and conditions of Section 12.5, true and complete copies of all
environmental site assessment reports, studies and related documents in the possession of, or
available to, Seller or its Affiliates and that relate to environmental matters in connection with
the operation of the Project or the Real Property.

(b)  Except as set forth on Schedule 4.16(b):

(1) Seller has not been served with notice of any Environmental
Claims and, to Seller’'s Knowledge, no Environmental Claims are threatened
agamst Seller by any Governmental Authority or other Person (including any
private citizen’s group) under any Environmental Laws;

(i) there has been no event or occurrenee at the Project that has caused
or reasonably would be expected to cause Seller to fail to comply with any
applicable Environmental Laws in any material respect;

(1)  there has been no Release of any Hazardous Material at or from the
Project that could reasonably be expected to result in an Environmental Claim;

(iv)  there are not outstanding, nor have there been issued, any -
judgments, decrees or judicial orders relating to the Purchased Assets regarding
(A) compliance with any Environmental Law or (B) the investigation or cleanup
of Hazardous Materials under any Environmental Law;

(v) Seller is, and at all times has been, in compliance with, in all
material respects, and has not been and is not in violation of or liable in any
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material respect under, any Environmental Law in connection with the Business
or the Purchased Assets; )

(vi)  to Seller’s Knowledge, there are no Environmental Liabilities
associated with the Purchased Assets that would, individually or in the aggregate,
reasonably be expected to have a Seller Material Adverse Effect; and

(vii)  Seller is and at all times has been in full compliance with all terms
and conditions of the Certificate of Environmental Compatibility.

(c) Seller makes no representation or warranty regarding any environmental
natters except as expressly set forth in Sections 4.15 and 4.16.

4.17  Insurance. The Project and its tangible Assets are covered by insurance policies
11 such amounts and against such risks and losses as are consistent with Seller’s historical
practices.” "To Seller’s Knowledge, except as set forth in Schedule 4.17, all such policies
purchased or held by and insuring the Business or the Purchased Assets are in full force and
effect, and all premiums with respect thereto covering all periods up to and including the date as
of which this representation is being made .have been paid. Seller has not received any written
(or to Seller’s Knowledge, any oral) notice of cancellation or termination with respect to any
such policy which was not replaced on substantially similar terms prior to the date of such
cancellation. Seller has provided to Purchaser a summary of the loss experience under each
insurance policy insuring the Business or the Purchased Assets. Except as described in Schedule
4.17, Seller has not been refused any insurance with respect to the Business or the Purchased
Assets ror, to Seller’s Knowledge, has Seller’s coverage been limited by any insurance carrier to
which it has applied for any such insurance or with which it has carried insurance during the
twelve (12) month period immediately preceding the Agreement Date.

4.18 Imrellectual Property. Except for the Excluded [tems:

(a) Schedule 4.18 lists all issued patents and registered trademarks owned by
Seller and currently used in the United States in the Business as currently conducted. As
described on Schedule 4.18, Seller owns, or has the license or right to use for the Business, all
material Intellectual Property currently used in the Business. The Parties acknowledge and agree
that Purchaser shall not acquire in or in connection with the transactions contemplated by this
Agresment or any of the Ancillary Agreements any trademarks or trade names using “PPL.”

(b) Seller has not received from any third party a claim in writing that Seller is
wiricging the Intellectual Property of such third party. To Seller’s Knowledge, no third party 1s
aifringing any Intellectual Property owned or exclusively licensed by Seller. =

4.19  Related Persons. Except as set forth on Schedule 4.19, no Affiliate of Seller has
any Interest in any of the Purchased Assets, and no Affiliate of Seller is a party to any Contract
»1th Sel.er with respect to the Purchased Assets.

4.20  Brokers. Seller does not have any lability or obligation to pay fees or
commissions to any broker, finder or agent with respect to the transactions contemplated by this

Agreement for which Purchaser could become liable or obligated.
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4.21  Employees.

(a) Each of the employees at the Project (each, a “Project Employee™) is
employed by PPL Montana. Schedule 4.21(a) sets forth, with respect to each Project Employee
(including any Project Employee who is on a leave of absence or on layoff status): (i) the name
and title of such Project Employee; (i) the aggregate dollar amounts of the compensation
(including wages, salary, commissions, fringe benefits, bonuses, profit-sharing payments and
other payments or benefits of any type) received by such Project Employee from PPL Montana;
(1l such Project Employee’s annualized compensation as of the Agreement Date; (iv) the
number of hours of sick-time which such Project Employee has accrued as of the date hereof and
the aggregate dollar amount. thereof; and (v) the number of hours of vacation time which such
Project Employee has accrued as of the date hereof and the aggregate dollar amount thereof.

(b) Except as set forth on Schedule 4.21(b), neither PPL Montana nor Seller is
a party to or bound by, or has ever been a party to or bound by, any employment contract or any
umion contract, collective bargaining agreement or similar contract with respect to the Project.
The employment of the Project Employees is terminable by Seller at will and no employee ‘is
entitled to severance pay or other bemefits following termination or resignation, except as
otherwise provided by Law.

(c) Seller has delivered to Purchaser accurate -and complete copies of all
employee manuals and handbooks, policy statements and other documents in Seller’s possession
relating to the terms and conditions of employment of the current Project Employees. '

(d) Schedule 4.21(d) sets forth the name of, and a general description of the
services performed by, each independent contractor to whom Seller has made any payment in
excess of $50,000 in the aggregate since January 1, 2003 for services rendered in respect of the
Project.

4.22  Employee Benefits. Set forth on Schedule 4.22 is a complete and correct list of
ail Benefit Plans currently in effect with respect to the Project Employees. With respect to any
“employee benefit plan,” within the meaning of Section 3(3) of ERISA, that is sponsored,
maintained or contributed to, or has been sponsored, maintained or contributed to within six (6)
vears prior to the Agreement Date, by any ERISA Affiliate, (a2) no withdrawal liability, within
the meaning of Section 4201 of ERISA, has been incurred, which withdrawal liability has not
been satisfied, (b) no liability to the Pension Benefit Guaranty Corporation has been incurred by
any such entity, which liability has not been satisfied, (¢) no accumulated funding deficiency,
whether or not waived, within the meaning of Section 302 of ERISA or Section 412 of the Code
has been incurred, and (d) all contributions (including installments) to such plan required by
Section 302 of ERISA and Section 412 of the Code have been timely made. -

4.23  Improvements. Except as set forth in Schedule 4.23, Seller has not received any
wrnitten notices from any Governmental Authority stating or alleging that any Improvements with
respect to the Purchased Assets have not been constructed in compliance with applicable Law.
Except as set forth in Schedule 4.23, no written notice has been received by Seller from any
Covernmental Authority requiring or advising as to the need for any repair, alteration, restoration
or improvement of the Purchased Assets.
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ARTICLE V

REPRESENTATIONS AND WARRANTIES OF PURCHASER

Effective as of the Agreement Date and the Closing Date, Purchaser hereby represents
and warrants to Seller that:

5.1 Corporate Existence. Purchaser is a corporation duly organized, validly existing
and n good standing under the Laws of the State of Arizona and has all requisite corporate
power and authority to enter into this Agreement and each of the Ancillary Agreements to which
17 1s a party, to perform its obligations hereunder and thereunder and to consummate the
ransactions contemplated hereby and thereby. Purchaser is duly qualified or licensed to do
tusiness in each other jurisdiction where the nature of its business or the actions required to be
rerformed by it hereunder makes such qualification or licensing necessary, except in those
jurisdictions where the failure to be so qualified or licensed would not reasonably be expected to
rasult in a material adverse effect on Purchaser’s ability to perform its obligations hereunder.
Purchaser has made available to Seller true, correct and complete copies of Purchaser’s Charter
Documents.

5.2 Authority. Purchaser has all requisite corporate power and authority to execute
and deliver this Agreement and each of the Ancillary Agreements to which it 1s a party, to
perform its obligations hereunder and thereunder and to consummate the transactions
contemplated hereby and thereby. The execution and delivery by Purchaser of this Agreement
and sach of the Ancillary Agreements to which Purchaser is a party and the performance by
Purchaser of its obligations hereunder and thereunder have been duly and validly authorized by
2l corporate action on behalf of Purchaser. This Agreement and each of the Ancillary
Agreements to which Purchaser is a party have been duly and validly executed and delivered by
Purcnaser and constitute the legal, valid and binding obligation of Purchaser enforceable against
Purchaser in accordance with their respective terms except that the enforcement hereof and
tnereof may be limited by bankruptcy, insolvency, reorganization, arrangement, moratorium or
other similar Laws relating to or affecting the rights of creditors generally, or by general
equitable principles. ' -

5.3 No Conflicts. The execution, delivery, and performance by Purchaser of this
Agreement and each of the Ancillary Agreements to which Purchaser is a party and the
completion of the transactions contemplated hereby and thereby do not and will not:

‘a) conflict with or result in a violation or breach of any of the terms,
conditions or provisions of Purchaser’s Charter Documents;

‘b) violate, result in a breach of, constitute (with due notice or lapse of time or
soth) a default or cause any obligation, penalty, premium or right of termination, cancellation or
acceleration to arise or accrue under, any Contract to which Purchaser is a party or by which it or
zny of its Assets may be bound, except for any such defaults or consents (or rights of
tsrmination, cancellation or acceleration) as to which requisite waivers or consents have been
chtained or which would not, individually or in the aggregate, reasonably be expected to have a
Furchaser Matenal Adverse Effect; or
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(c) assuming all required filings, approvals, consents, authorizations and
notices set forth in Schedule 5.3(c) (collectively, the “Purchaser Approvals”) have been made,
obtamned or given, (1) conflict with or result in a material violation or breach of any term or
orovision of any Law or writ, judgment, order or decree applicable to Purchaser or its Assets, or
(il -require the consent, approval, or notification of, or registration or filing with, any
Governmental Authority under any applicable Law, except for any such consents, approvals,
notifications, registrations or filings which would not, individually or in the aggregate,
reasonably be expected to have a Purchaser Material Adverse Effect.

5.4  Legal Proceedings. Neither Purchaser nor any of its Affiliates has been served
with notice of any Claim, and, to Purchaser’s Knowledge, none has been threatened against any
such Person. that (a) affects Purchaser or its Assets and would, individually or in the aggregate,
i7 pursued or resulting in a judgment against Purchaser, reasonably be expected to have a
Purchaser Material Adverse Effect or (b) seeks a writ, judgment, order or decree restraining,
enjoining or otherwise prohibiting or making illegal any of the transactions contemplated by this
Agreement  Purchaser does not have any Knowledge of any facts that would reasonably be
expected to form the basis for any such Claim, writ, judgment, order or decree. For purposes of
tis Agreement, “Purchaser’s Knowledge” means the actual knowledge of the individuals
named on Schedule 54, who Purchaser represents to be the persons generally responsible for the
subject matters to which such knowledge is pertinent. '

55 Compliance with Laws and Orders. Purchaser is in compliance with all Laws
and orders applicable to Purchaser or its Assets, except where any non-compliance would not, in
the aggregate, reasonably be expected to have a Purchaser Material Adverse Effect.

5.6  Brokers. Purchaser does not have any liability or obligation to pay fees or
commissions to any broker, finder or agent with respect to the ansactions contemplated by this
Agreement for which Seller could become liable or obligated.

5.7  Financial Resources. Subject to Purchaser’s receipt of the ACC Order,
Purchaser has cash or credit available, and will have cash available at the Closing, to enable it to
purchase the Purchased Assets on the terms hereof. -

ARTICLE V1
COVENANTS

6.1 Regulatory and Other Approvals.

(2) Seller covenants that, from the date hereof until the earlier of the Closing
o- termination of this Agreement in accordance with its terms (the “Interim Period™), Seller will,
ir order to consummate the transactions contemplated hereby (including the transfer of the
Transferred Permits to Purchaser), take such reasonable steps as are necessary or desirable, and
proceed diligently and in good faith and use all reasonable efforts to expedite and obtain the
Seller Approvals and Seller Consents, and to make all filings with, and to give all notices to,
Governmental Authorities, and provide such other information and comrnunications to such
Govermmental Authorities or other Persons, as such Governmental Authorities or other Persons
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may reasonably request In connection therewith. Purchaser covenants that, during the Interim
Feriod, Purchaser will, in order to consummate the transactions contemplated hereby (including
the transfer of the Transferred Permits to Purchaser), take such reasonable steps as are necessary
or desirable, and proceed diligently and in good faith and use all reasonable efforts to expedite
and obtain the Purchaser Approvals, and to make all filings with, and to give all notices to,
Govemmental Authorities, and provide such other information and communications to such
Govemmental Authorities or other Persons, as such Governmental Authorities or other Persons
may reasonably request in connection therewith. Without limiting the generality of the
foregoing, each Party shall provide, and cause its respective Affiliates to provide, true and
accurate information in a timely manner with respect to all filings with and notices to
Governmental Authorities. Nothing in this Section 6.1(a) shall be construed to require (i)
Purchaser to take any action with respect to filings with or notices to Governmental Authorities
that in Purchaser’s discretion could materially adversely affect any other proceeding with such
Governmental Authorities or (i1) Seller to take any action that would result in the transfer of a
Permut to Purchaser prior to Closing. Each Party will cooperate fully in good faith with the other
Party with respect to all filings that are required by Law or that such other Party elects to make in
connection with the transactions contemplated under this Agreement. Each Party will also
cooperate fully in good faith with the other in obtaining all material consents and approvals
required under this Agreement.

(b) Each Party will provide the other Party with a reasonable opportunity to
review and provide prior comment upon any notices, filings or other submissions that the Party
plans to deliver or submit to any Governmental Authority, and will promptly provide to such
other Party a copy of any such notices or filings. Notwithstanding the foregoing, the Parties
recognize that as a result of the short time frames available for the preparation and filing of many
docurnents required to be filed in the proceedings seeking the ACC Order, each Party may be
aole to afford the other Party only a very brief opportunity for prior review of or comment on
filings in such proceedings. Each Party will provide prompt notification to the other Party when
any approval referred to in Section 6.1(a) is obtained, taken, made or given, as applicable, and
will advise the other Party of any material commmunications with any Governmental Authority
from wrich such approval is required regarding any pending application or request for approval
>v such Governmental Authorty of any of the transactions contemplated by this Agreefnent.

{c) Each Party shall prepare, as soon as is reasonably practicable following
‘ne execution of this Agreement, all necessary filings in connection with the transactions
contemplated by this Agreement that may be required to be made by such Party at FERC or
ander the HSR Act. Each Party shall submit such filings as soon as practicable, but, in the case
o7 filings under the HSR Act, in no event later than thirty (30) days after the date that the Parties
Tle their application with FERC, under Section 203 of the Federal Power Act of 1935, and Part
33 of the FERC Regulations (18 CFR Part 33), for the approval of the transactions contemplated
bv this Agreement. Unless the Parties agree otherwise at the time of filing, the Parties shall
reguest expedited treatment of filings at FERC and early termunation of the waiting period under
the HSR Act. The Parties shall promptly make any appropriate or necessary subsequent or
supplemental filings and shall cooperate in the preparation of such filings as is reasonably
necessary and appropriate. :
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(d)  To the extent that any Transferred Contract or Transferred Permit is not
assignable without the consent of another party, then this Agreement shall not constitute an
assignment or attempted assignment thereof if such assignment or attempted transfer thereof
would constitute a breach thereof or a default thereunder. Without limiting the provisions of
Section 6.1(a), if any such consent shall not be obtained, or if any attempted assignment of a
Transferred Contract or Transferred Permit would be ineffective or would impair Purchaser’s
nights and obligations such that Purchaser would not in effect acquire the benefit of substantially
gl of such nghts and obligations, Seller shall cooperate with Purchaser in any reasonable
arrangement, to the extent legally permissible, designed to provide for Purchaser the benefits
intended to be assigned to Purchaser under the Transferred Contract or Transferred Permit,
inciuding enforcement at the cost and for the account of Purchaser of any and all rights of Seller
against the other party thereto arising out of the breach or cancellation thereof by such party or
otherwise. If and to the extent that such arrangement is not made in a manner reasonably
satisfactory to Purchaser, Purchaser shall have no obligation pursuant to Section 2.3 or otherwise
with respect to such Transferred Contract or Transferred Permit. The provisions of this Section
6.1(d) shall not affect the right of Purchaser not to consummate the transactions contemplated by
tiis Agreement if the conditions to Purchaser’s obligations set forth in Section 8.5 have not been
fulfilied.

6.2  Access of Purchaser. Seller covenants that, during the Interim Period, Seller will
provice Purchaser and its Representatives with reasonable access, upon reasonable prior notice
and during normal business hours, to the Project, all Contracts to which Seller is a party related
to the Project or the Business or by which the Purchased Assets are bound, all Books and
Records, including all environmental records, permits, and compliance audits relating to the
Business or the Project, and the officers and employees of Seller or its Affiliates who have
significant responsibility for Seller, but only to the extent that such access does not unreasonably
interfere with the Business of Seller and that such access is reasonably related to the Purchaser’s
obligations and rights hereunder; provided that Seller shall have the night to (i) have a
Representative of Seller present for any comrmunication with employees or officers of Seller or
;s Affiliates and (i) impose reasonable restrictions and requirements upon Purchaser and its
Representatives for safety purposes. Purchaser shall be entitled, at its sole cost and expense, to
kave the Real Property surveyed and to conduct physical inspections (including invastve testing
procedures) of the Real Property. Purchaser shall provide Seller with not less than five (5)
Business Days prior written notice of the date and time on which any such entry upon the Real
Property is proposed to occur. Promptly upon completion of any such entry, Purchaser shall, at
115 sole cost and expense, repair any and all damage caused by such entry and restore any
arfected Real Property and any other affected property to its original condition. Purchaser
tereby agress to indemnify, defend and hold harmless Seller and its Representatives and
Affiliates from and against any and all Losses, whether or not involving a third-party Claim,
resulting from or arising out of or in connection with any entry upon the Real Property by
Purchaser or any of its Affiliates or any of its or their respective Representatives, agents,
contractors or subcontractors pursuant to this Section 6.2. The provisions of this Section 6.2
snall apply to the access and inspection by Purchaser of any and all portions of the Real Property
leased by Seller to Marcus D. Martin d/b/a Marcus D. Martin Farms under the Martin Farms
Lzase. In additon to complying with the notice, repair and other provisions of this Section,
Purchaser snall comply with any and all additional requirements set forth in the Martin Farms
Lease, and any access and inspection by Purchaser to the portions of the Real Property leased
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ander the Marun Farms Lease shall be subject to the rights of the tenant under such lease.
Without limiting the foregoing, Seller shall take all actions that are reasonably necessary and
appropriate to assist Purchaser in gaining access to and inspecting such portions of the Real
Property in accordance with the terms and conditions of this Section.

6.3 Certain Restrictions. Seller covenants that, except as set forth in Schedule 6.3
during the Intenim Period, Seller will operate and maintain the Business and the Purchased
Assets 1n the usual and ordinary course consistent with Good Operating Practices. Without
limiting the foregoing, during the Interim Period, Seller will not, without the prior consent of
Purchaser, which consent shall not be unreasonably withheld or delayed:

(a) permit, allow, or suffer to exist any Lien (other than a Permitted Lien)
against any of the Purchased Assets; ‘

(b) grant any waiver of any material term urder, or give any material consent
with respect to, any Material Contract;

() sell, lease (as lessor), transfer, convey or otherwise dispose of any
Purchased Assets (including by way of merger, liquidation or dissolution) having an aggregate
value in excess of $50,000, other than Purchased Assets used, consumed or replaced in the
ordinary course of business consistent with Good Operating Practices or Purchased Assets which
are replaced prior to the Closing;

(d) other than trade payables incurred in the ordinary course of business or
accounts payable pursuant to any Contract, incur, create, assume or otherwise become liable for
indebtedness or issue any debt securities or assume or guarantee the obligations of any other
Person;

(e) change any accounting method or practice in a manner that is inconsistent
with past practice except as may be required to meet the requirements of applicable Law or
GAAP, in a way that would adversely affect the Business or Seller;

(H) fail to maintain its limited liability company existence or consoldate with
anv other Person or acquire all or substantially all of the Assets of any other Person;

(g) issue or sell any limited liability company membership interests;

(n) liquidate, dissolve, recapitalize, reorganize, or otherwise wind up 1ts
business or operations;

{1 purchase any securities of any Person, except for short-term investments =
made in the ordinary course of business;

) enter into, terminate, extend or amend any Contract involving total
consideraton throughout its term in excess of $100,000 (other than Contracts entered into in the
ordinary course which will be fully performed prior to Closing);
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(k)  cancel any debts or waive any claims or rights with respect to the
Purchased Assets having a value, individually or in the aggregate, in excess of $100,000;

1) enter into any collective bargaining or labor agreement;
(m) make any material election with respect to Taxes;
(n)  amend or modify its Charter Documents;

(0) make any material change in the operations of the Purchased Assets
ncluding the levels of inventory and materials and supplies customarily maintained by Seller;

() enter into, terminate, extend or amend any real or personal property Tax
agreement, treaty or settlement, except as required by applicable Law;

X (@ execute, enter into, terminate, extend or amend any agreement, order,
decree or judgment relating to any material Permit, except as required by applicable Law or (in
any case other than termination) except in the ordinary course of business consistent with past
practices;

() prohibit payment of or delay payment of or prohibit or delay discharge of
any Liability that will be an Assumed Liability; or

(s) agree or commit to do any of the foregoing.

Notwithstanding the foregoing, Seller may take commercially reasonable actions with respect to

emergency situations so long as Seller shall, upon receipt of notice of any such actions, promptly

inform Purchaser of any such emergency actions taken outside the ordinary course of business.

6.4 Further Assurances. Subject to the terms and conditions of this Agreement, each
Party shall, upon request by the other Party at any time, or from time to time, after the Closing,
and without further consideration, execute and deliver to such other Party such other instruments
of sale, transfer, conveyance, assignment and conﬁrmation, provide such materials and
information and take such other actions as such other Party may reasonably request in order to
consummate the transactions contemplated by this Agreement.

6.5 Employee and Employee Benefit Matters.

(a) Schedule 6.5(a) sets forth a list of Project Employees that Seller and such
Alfihates will make available to Purchaser at least thirty (30) Business Days before the Closing
Date (the “Available Employees™) for the purpose of discussing potential employment with
Purchaser (which discussions the Parties agree shall not violate Section 12.5), together with each
such Available Employee’s name, current annual base compensation, job title, work location,
hire date, vacation balance and sick leave balance, as of the date hereof. Prior to the Closing
Date, Purchaser may make an offer of employment to any Available Employee, and each such
orfer shall include terms and provisions determined by Purchaser that are consistent with the
provisions of this Section 6.5; provided, that subject to the following provisions of this
Section 6.5, the foregoing shall not be construed to prevent Purchaser from changing the terms
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and conditions of employment of any Continued Employee (as hereinafter defined) following the
Closing Date. Seller shall be responsible for, and shall indemnify and hold Purchaser harmless
from and against, (i) all severance benefits payable under Seller’s applicable severance policies
to anv Available Employees (or any other employee of Seller or its Affiliates) who do not accept
or are not provided with an offer of employment with Purchaser or its Affiliates prior to or at
Closing, and (ii) any accrued salary or incentive compensation or outstanding vacation or sick
pay balance as of the Closing owing to any employee of Seller or its Affiliates, whether or not
any such employee is provided with or accepts an offer of employment with Purchaser or its
Affiliates. Purchaser shall be responsible for, and shall indemnify and hold Seller harmless from
and against, any Losses caused by or resulting from any failure by Purchaser to offer
employment to any Available Employee on any basis prohibited by applicable Law. '

(b) On or before five (5) Business Days prior to the Closing Date, Purchaser
shall deliver to Seller a Schedule 6.5(b) that sets forth the names of the Available Employees
who have agreed to accept employment with Purchaser effective as of the Closing Date (each, a
“Continued Employee”); provided, that to be a Continued Employee, such employee must (i)
accept Purchaser’s offer to transfer employment to Purchaser under the terms provided in
Purchaser’s offer, and (ii) on the Closing Date, be actively at work, on wellness or sickness
.eave, short-term disability or an approved leave of absence.

(c) Effective as of the Closing Date, the Continued Employees shall cease to
darticipate in all “employee benefit plans” (within the meaning of Section 3(3) of ERISA) of
Seller or its Affiliates (the “Seller Plans™). Purchaser shall not assume any of the Seller Plans.

(d) From and after the Closing Date, Purchaser shall cause each Continued
Employee to be provided with compensation and benefits on a basis substantially similar to those
provided to similarly ‘situated employees of Purchaser and its Affiliates. Purchaser shall cause
each Continued Employee and his or her “eligible dependents” (as defined by the applicable
group health plan of Purchaser or its Affiliates) to be covered under a group health plan
maintained by Purchaser or an Affiliate of Purchaser that (i) provides medical benefits to the
Continued Employee and such eligible dependents effective immediately upon the Closing Date
znd (1) credits such Continued Employee and such eligible dependents, for the year during
which such coverage under such group health plan begins, with any deductibles and CO-payments
ziready Incurred during such year under a group health plan maintained by Seller or an Affiliate
of Seller (provided, that for purposes of applying this clause (ii) with respect to any Continued
Employee or eligible dependent, the Continued Employee or eligible dependent, as applicable,
shall be responsible for providing the necessary information to Purchaser based on explanation
cf benefit forms received by the Continued Employee or the eligible dependent from the group
cealth plan mantained by Seller or an Affiliate of Seller). Purchaser shall cause the employee
benefit plans and programs maintained after the Closing by Purchaser and the Affiliates of
FPurchaser to recognize each Continued Employee’s years of service and level of seniority prior
to the Closing Date with Seller and the Affiliates of Seller for purposes of terms of employment
2ad ehgibility and vesting under such plans and programs (other than benefit accruals under any
defined benefit pension plan). Purchaser shall cause each employee welfare benefit plan or
orogram sponsored by Purchaser or an Affiliate of Purchaser in which the Continued Employees
Tay de eligible to participate on or after the Closing Date to walve any preexisting condition

30 DECISION N0067504



DOCKET NO. E-01345A.04-0407 ET AL

exclusion with respect to participation and coverage requirements applicable to Continued
Employees and their eligible dependents.

() Claims of Continued Employees and their eligible beneficiaries and
dependents for medical, dental, prescription drug, life insurance, or other welfare benefits
(“Welfare Benefits”) (other than disability benefits) that are incurred before the Closing Date
saall be the responsibility solely of Seller and the Seller Plans. Claims of Continued Employees
and their eligible beneficiaries and dependents for Welfare Benefits (other than disability
benefits) that are incurred from and after the Closing Date shall be the responsibility solely of
Purchaser and its Affiliates. For purposes of this paragraph, a medical/dental claim shall be
considered incurred on the date when the medical/dental services are rendered or medical/dental
supplies are provided, and not when the condition arose or when the course of treatment began.
Claims of individuals recelving long-term disability benefits under a Seller Plan as of the Closing
Date shall be the responsibility solely of Seller and the Seller Plans. Except as provided in the
preceding sentence, claims of Continued Employees and their eligible beneficiaries and
aependents’ for short-term or long-term disability benefits from and after the Closing Date shall
be the responsibility solely of Purchaser and its Affiliates (without regard to whether the
circumstances giving rise to such claim occurred before, on or after the Closing Date).

() All claims for health care and dependent care flexible spending account
benefits submitted on or after the Closing Date for expenses incurred prior to the Closing Date
by Continued Employees shall be paid by Seller’s or its Affiliates’ health care and dependent
care flexible spending account plan to the extent permitted in accordance with the terms of such
plam.

g) Claims for workers’ compensation benefits arising out of occurrences
prior to the Closing Date shall be the responsibility of Seller. Claims for workers’ compensation
benefits for Continued Employees arising out of occurrences on or after the Closing Date shall
be the responsibility of Purchaser.

6.6 Insurance. Seller shall maintain or cause to be maintained the insurance policies
{or reasonably equivalent renewals or replacements thereof) covering the Project until the
Closing. Neither Seller nor any of its Affiliates shall have any liability for any claims made or
reported under such insurance policies after the Closing.

6.7  Seller’s Covenants and Closing Conditions. Except as contemplated by this
Agreement or with the prior written consent of Purchaser, during the Interim Period Seller shall
use commercially reasonable efforts to:

(a) take all actions that are reasonably necessary or appropriate to ensure that
the representations and warranties in Article IV hereof remain true and correct in all respects at
the Closing:

) promptly advise Purchaser of any facts of which Seller has Knowledge
that would cause any of Seller’s representations and warranties to be untrue or would make the
satisfaction of the conditions in Article VIII impossible or unlikely; and

- ——
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{c) bring about, as soon as practical after the date hereof, the satisfaction of all
tae conditions set forth in Article VIII.

6.8  Purchaser’s Covenants and Closing Conditions. Except as contemplated by this
Agreement or with the prior written consent of Seller, during the Interim Period Purchaser shall
use comrnercially reasonable efforts to:

(a) take all actions that are reasonably necessary or appropriate to ensure that
tae representations and warranties in Article V remain true and correct in all material respects at
tne Closing;

(b) promptly advise Seller of any facts of which Purchaser has Knowledge
taat would cause any of Purchaser’s representations and warranties to be untrue or would make
tae satisfaction of the conditions in Article IX impossible or unlikely; and

{c) bring about, as soon as practical after the date hereof, the satisfaction of all
tne conditions set forth 1n Article IX.

6.9  Exclusivity. Seller covenants that it will not, and will not cause or permit its
Affiliates or any of their respective Representatives to, directly or indirectly, (a) discuss,
negotiate, undertake, authorize, recommend, propose or enter into, either as the proposed
surviving, merged, acquiring or acquired entity, any transaction involving a merger,
consolidation, business combination, purchase or disposition of any of the Purchased Assets.or
any equity interest in Seller other than the transactions contemplated by this Agreement and the
Ancillary Agreements (an “dcquisition Transaction™), (b) facilitate, encourage, solicit or initiate
discussions, negotiations or submissions of proposals or offers in respect of an Acquisition
Transaction, (c) furnish or cause to be furnished, to any Person, any information concerning the
business, operations, properties or Assets of Seller in connection with an Acquisition
Transaction, or (d) otherwise cooperate in any way with, or assist or participate in, facilitate or
encourage, any effort or attempt by any other Person to do or seek any of the foregoing;
provided, however, that Affiliates of the Seller may engage in discussions or negotiations with,
or furnish information concerning the Seller and its properties, assets and business to, any person
which makes, or indicates in writing an intention to make, a proposal for an Acquisition
“ransaction if the Board of Directors of such Affiliate shall conclude in good faith on the basis
of the advice of its outside counsel that the failure to take such action would violate the fiduciary
obligatons of such Board of Directors under applicable Law. Seller will inform Purchaser in
writing immediately following the receipt by Seller, its Affiliates or any Representative of any
substantial wrnitten proposal in respect of any Acquisition Transaction. Notwithstanding the
foregoing, and without limiting the provisions of Section 6.3, Seller shall be entitled from time
1> time and at any time prior to the Closing, without obligation of or liability to Purchaser, to
market, sell and deliver capacity and energy products and services from the Project and any
portion thereo? for a term or terms ending not later than the Closing.

6.10  Risk of Loss.

(a) From the date hereof until the Closing, all risk of loss or damage to the
oroperty included in the Purchased Assets shall be bome by Seller.

|08}
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(b) If, before the Closing any or all of the Purchased Assets are taken by
crminent domain, or are the subject of a pending or, to Seller’s Knowledge, contemplated taking
or condemnnation which has not been consummated, Seller shall notify Purchaser promptly in
writing of such fact. :

(1) If such taking would reasonably be expected to have a Seller
Material Adverse Effect, Purchaser and Seller shall negotiate in good faith to
settle the loss resulting from such taking or condemnation (including by making a
fair and equitable adjustment to the Purchase Price) and, upon such settlement,
consummate the transactions contemplated by this Agreement pursuant to the.
terms of this Agreement. If no such settlement is reached within sixty (60) days
after Seller has notified Purchaser of such taking or condemnation, then Purchaser
or Seller may, if such taking relates to the Purchased Assets, terminate this
Agreement pursuant to Section 10.1(h) hereof.

(11) If such taking or condemnation would not reasonably be expected
to have a Seller Material Adverse Effect, Purchaser and Seller shall negotiate in
good faith to settle the loss resulting from such taking or condemnation (including
by making a fair and equitable adjustment to the Purchase Price or by transferring
certain rights to the condemnation award, if any, to Purchaser) and, upon such
settlement, consummate the transactions contemplated by this Agreement
pursuant to the terms of this Agreement.

(c) If, before the Closing, all or any material portion of the Purchased Assets
are damaged or destroyed by fire or other casualty, Seller shall notify Purchaser promptly in
writing of such fact.

(1) If such damage or destruction would reasonably be expected to
have a Seller Material Adverse Effect and Seller has not notified Purchaser of its
intention to cure such damage or destruction within thirty (30) days after the
occurrence of such damage or destruction, Purchaser and Seller shall negotiate in
good faith to settle the loss resulting from such casualty (including by making a
fair and equitable adjustment to the Purchase Price) and, upon such settlement,
consummate the transactions contemplated by this Agreement pursuant to the
terms of this Agreement. If no such settlement is reached within sixty (60) days
after Seller has notified Purchaser of such casualty, then Purchaser or Seller may
terminate this Agreement pursuant to Section 10.1(h) hereof.

(i1) [f such damage or destruction would not reasonably be expected to
have a Seller Material Adverse Effect and Seller has not notified Purchaser of its
intention to cure such damage or destruction within thirty (30) days after the
occurrence of such damage or destruction, Purchaser and Seller shall negotiate in
good faith to settle the loss resulting from such casualty (including by making a
fair and equitable adjustment to the Purchase Price or by transferring certain
nights to insurance proceeds, if any, to Purchaser) and, upon such settlement,
consummate the transactions contemplated by this Agreement pursuant to the
terms of this Agreement. ‘
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(d)  If the Parties fail to reach a settlement contemplated by Section 6.10(b)(ii)
cr Section 6.10(c)(ii) hereof, as applicable, within thirty (30) days after Seller has notified
Purcnaser of such taking or casualty, as the case may be, then the Purchase Price shall be
zdjusted downward by the amount of the fair market value of the portion of the Purchased Assets
subject to the taking, condemnation or casualty loss, as determined by Independent Accountants
for review and final determination of such fair market value. The Independent Accountants may
request of Seller or Purchaser such documents and information as may be necessary or
appropriate for proper determination of any such matter, and such Parties will cooperate to
promptly satisfy any such request. The Independent Accountants shall be instructed to deliver to
Purchaser and Seller a written determination of the fair market value within thirty (30) days from
the date of referral thereof to the Independent Accountants. Except in the case of fraud or
manifest error, the determination by the Independent Accountants of such fair market value will
be final and binding on the Parties. Seller and Purchaser will equally share the fees and
cisbursements of the Independent Accountants in undertaking such review and determination.

6.11  Current Evidence of Title.

(a) As soon as 1s reasonably possible after the Agreement Date, and in no
event later than thirty (30) Business Days after the Agreement Date, Seller shall furnish to
Purchaser, for each parcel, tract or subdivided land lot of Real Property set forth on
Schedule 4.13(a):

(N from Stewart Title Guaranty Company (the “Title Insurer”):

(A) title commitments issued by the Title Insurer to insure title
to all Real Property and Improvements in the amount of that
portion of the Purchase Price allocated to the Real Property,
covering such Real Property, naming Purchaser as the proposed
insured and having an effective date after the Agreement Date,
wherein the Title Insurer shall agree to issue, an ALTA 1992 form
owner’s extended coverage policy of title insurance (each a “Title
Commitment”); and

(B)  complete and legible copies of all documents listed or
disclosed in Schedule B to the Title Commitment (the “Title
Exception Documents”); and

(i) at Purchaser’s cost and expense, a survey of the Real Property
made after the Agreement Date by a land surveyor licensed by the State of
Arizona and bearing a certificate, signed and sealed by the surveyor, certifying to
Seller, Purchaser and the Title Insurer that:

(A)  such survey was made (1) in accordance with “Minimum
Standard Detail Requirements for ALTA/ACSM Land Title
Surveys,” jointly established and adopted by ALTA and ACSM 1n
1992, and includes Items 1-4, 6, 7(a), 7(b)(1), 7(c), 8-11 and 13 of
Table A thereof, and (2) pursuant to the Accuracy Standards (as
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adopted by ALTA and ACSM and in effect on the date of said
certificate) of an “Urban” survey; and

(B)  such survey reflects the locations of all building lines,
easements and areas affected by any Title Exception Documents
affecting such Real Property as disclosed in the Title Commitment
(identified by issuer, commitment number, and an effective date
after the date hereof) as well as any encroachments onto the Real
Property or by the Improvements onto any easement area or
adjoining property (each a “Survey™); and

(11)  The Title Commitment shall include the Title Insurer’s standard
requiremnents for issuing its title policy, which requirements, to the extent
applicable to Seller, shall be met by Seller on or before the Closing Date
(including those requirements- that must be met by releasing or satisfying
monetary Liens, but excluding requirements that are to be met solely by
Purchaser).

(tv)  Seller shall pay the premium for a standard form owner’s policy.
Purchaser shall be responsible for the difference in premium between standard
and extended coverage and for other endorsements and any other costs and
expenses of such policy of title insurance.

(b) If any of the following shall occur:

(1) any Title Commitment or other evidence of title or search of the
appropriate real estate records discloses that any party other than Seller has title to
the insured estate covered by the Title Commitment;:

(i1) any title exception is disclosed in Schedule B to the Title
Commitment that (A) is not one of the Permitted Liens and (B) Purchaser
reasonably believes could have a material adverse effect on Purchaser’s use and
enjoyment of the Real Property described therein; or

(i)  any Survey discloses any matter that Purchaser reasonably believes
could have a material adverse effect on Purchaser’s use and enjoyment of the Real
Property described therein;

then Purchaser shall notify Seller in writing (“Purchaser’s Notice™) of such matters (any
such matter of which Purchaser so provides Purchaser’s Notice to Seller, a “Title
Objection™) within thirty (30) Business Days after receiving all of the Title Commitment,
Survey and copies of Title Exception Documents for the Real Property covered thereby.
Anv such matter of which Purchaser fails to provide Purchaser’s Notice to Seller within
such period shall not constitute a Title Objection and shall be deemed to be acceptable to
Purchaser and constitute a Permitted Lien for purposes of this Agreement.

(¢) Seller shall have ten (10) Business Days after receipt of Purchaser’s
ice 0 notify Purchaser that either (i) Seller has elected to remove any Title Objection(s) from
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tae utle and provide Purchaser with evidence reasonably satisfactory to Purchaser of such
remova:, or provide Purchaser with evidence reasonably -satisfactory to Purchaser that said
exceptions will be removed on or before the Closing, or (ii) Seller has elected not to remove such
Title Objections. Notwithstanding the provisions to the contrary contained in this Section
€¢.11(c). Seller shall remove all liens, mortgages, deeds of trust or other monetary liens and
encumbrances (other than non-delinquent real estate taxes for the current year or special
zssessments ot local improvement district assessments payable in installments which shall be
paid or prorated to the Closing Date as provided in Section 3.2) prior to or upon Closing. If
Seller gives Purchaser notice under the foregoing clause (ii), Purchaser shall have ten (10)
Business Days to elect to proceed with the purchase and take the Real Property subject to such
Title Opjections (which exceptions shall then constitute Permitted Liens), or to terminate this
Agreement. If Purchaser shall fail to give Seller written notice of such election within said ten
(10) Business Days, Purchaser shall be deemed to have waived any and all such Title Objections.’
I7 Seller shall give notice pursuant to the foregoing clause (i), Seller shall use commercially
reasonable efforts to cure each Title Objection which is the subject of such notice prior to the
Closing and take all steps required by the Title Insurer to eliminate each Title Objection as an
exception to the Title Commitment. In the event that Seller shall thereafter fail to remove any
such Title Objections from title prior to the Closing Date, and Purchaser is unwilling to take title
subject thereto, Purchaser may elect to terminate this Agreement, and in the event of any such
termination, Seller shall be liable for payment of all title cancellation charges. Any Title
Objection that the Title Company is willing to insure over on terms acceptable to Seller and
Purchaser is herein referred to as an “Insured Exception.” The Insured Exceptions, together
with any title exception or matters disclosed by the Survey not objected to by Purchaser in the
manner aforesaid, shall be deemed to be acceptable to Purchaser and shall constitute a Permitted
Lien for purposes of this Agreement.

d) Nothing herein waives Purchaser’s right to claim a breach of Section 4.13
or to claim a right to indemnification as provided in Article XI if Purchaser suffers Losses as a
result of a misrepresentation with respect to the condition of title to the Real Property.

6.12° Transition Plan. Within ten (10) Business Days after the Agreement Date,
Purcnaser shall deliver to Seller a list of its proposed representatives to a joint transition team.
Seller will add its representatives to such team within five (5) Business Days after receipt of
Purcnaser's list. Such team will be responsible for preparing as soon as reasonably practicable
after the Agreement Date, and timely implementing, a transition plan which will identify and
cescribe substantially all of the various transition activities that the Parties will cause to occur
before and after the Closing and any other transfer of control matters that any Party reasonably
believes should be addressed in such transition plan. If requested by -either Party, the terms and
conditions govemning such transition activities will be more fully set forth in a transition
agreement reasonably satisfactory to the Parties. Purchaser and Seller shall use commercially
rzasonable efforts to cause their representatives on such transition team to cooperate in good
faith and take all reasonable steps necessary to develop a mutually acceptable transition plan by
a0 later than sixty (60) days after the Agreement Date.
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6.13  Updating.

(a) Each Party shall, from time to time prior to the Closing by written notice
to the other Party, supplement or amend the Schedules to this Agreement to correct any matter
that constitutes a breach of any representation or warranty made by such Party in Article IV or
Article V, as the case may be, as of the Agreement Date. In the event that at any time either
Party supplements or amends any Schedule pursuant to this Section 6.13(a), such Party shall: (i)
concurrently with a notice provided to the other Party containing such supplement or
amendment, specifically identify and provide a detailed description (including any supporting
information, materials and data) of the breach such supplement or amendment is proposed to
cure reasonably sufficient to enable the other Party to make an informed decision with respect to
the consequences of such breach and (ii) promptly, and in any event within two (2) Business
Days of the request of the other Party, provide the other Party with any additional information,
materials and data relating to such breach as may be reasonably requested by the other Party.
Provided that the foregoing shall have been complied with, any such supplement or amendment
snall, unless the other Party objects thereto in writing within a period of fifteen (15) Business
Days after notice of such supplement or amendment, be deemed to cure, effective as of the
Agreement Date, any applicable inaccuracy in such representation or warranty to the extent (and
only to the extent) such inaccuracy has been specifically detailed as provided above, and to
constitute a waiver by such other Party of any applicable breach of or default under this
Agreement. Notwithstanding the foregoing, any such waiver shall not apply to the conditions set
forth i Section 8.6 or Section 9.6 and no retroactive effect shall be given to any such
supplement or amendment for purposes of any determination as to the magnitude of, as the case -
may be, (1) any change in the Purchased Assets after the Agreement Date that, individually or in
the aggregate with other such changes, has, or could reasonably be expected to have, a Seller
Material Adverse Effect, or (2) any change in the business, assets, operations, property,
performance or condition (financial or otherwise) of Purchaser after the Agreement Date which,
individually or in the aggregate with other such changes, has, or could reasonably be expected to
nave, a Purchaser Material Adverse Effect. In the event that the other Party does so object in
wriiing, the applicable Schedule supplement or amendment made pursuant to this
Section 6.13(a) shall not be deemed to cure any inaccuracy of any representation or warranty
made in this Agreement by the Party supplementing or amending such Schedule, and shall not be
considered to constitute or give rise to a waiver by the other Party of any condition or obligation
set forth 1n this Agreement.

(b) Each Party shall, from time to time prior to the Closing by written notice
1o the other Party, supplement or amend the Schedules to this Agreement with respect to any
matter arising after the Agreement Date that, if existing at, or occurring on, the Agreement Date,
would have been required to be set forth or described on any-such Schedule. In the event that at
ary ume either Party supplements or amends any Schedule pursuant to this Section 6.13(b), such
Partv shall: (1) concurrently with a notice provided to the other Party containing such
supplement or amendment, specifically identify and provide a detailed description (including any
supporting information, materials and data) of the breach such supplement or amendment is
proposed to cure reasonably sufficient to enable the other Party to make an informed decision
with respect to the consequences of such breach and (ii) promptly, and in any event within two
(2) Buswness Days of the request of the other Party, provide the other Party with any additional
information, materials and data relating to such breach as may be reasonably requested by the
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cther Party. Any such supplement or amendment shall, effective immediately upon notice
tnereof 10 the other Party, be deemed to cure any applicable inaccuracy in such representation or
varranty to the extent (and only to the extent) such inaccuracy has been specifically detailed as
provided above, and any applicable breach of or default under this Agreement shall be deemed
walved: provided that notwithstanding the foregoing, the foregoing waiver shall not apply to the
cond:tions set forth in Section 8.6 or Section 9.6 and no retroactive effect shall be given to any
such supplement or amendment for purposes of any determination as to the magnitude of, as the
case may e, (1) any change in the Purchased Assets after the Agreement Date that, individually
c¢r in the aggregate with other such changes, has, or could reasonably be expectéd to have, a
Seller Material Adverse Effect, or (2) any change in the business, assets, operations, property,
performance or condition (financial or otherwise) of Purchaser after the Agreement Date which,
individually or in the aggregate with other such changes, has, or could reasonably be expected to
have, a Purchaser Material Adverse Effect. In the event that any Schedule to this Agreement is
supplemented or amended pursuant to this Section 6.13(b), and the matter with respect to which
such Schedule is supplemented or amended causes or results in an expense, fee or other type of
cost to either Party, the Parties shall negotiate in good faith to determine how such expense, fee
cr other costs should fairly and reasonably be apportioned between the Parties. If the Parties are
unable reasonably promptly to agree upon such apportionment of such expense, fee or other
costs, the Parties’ dispute with respect to such apportionment shall be resolved in accordance
with the arbitration provisions of Section 11.6; provided, however, that if the Parties are unable
rzasonably promptly to agree upon such apportionment of such expense, fee or other costs, and
such expense, fee or other costs must be paid prior to the Closing, the Parties shall, pending the
Closing, share such expense, fee or other costs equally so as not to delay or prevent the Closing,
subject to reimbursement of any overpayment following resolution of the Parties dispute in
accordance with the arbitration provisions of Section 11.6.

(c) Each Party shall notify the other Party promptly after becoming aware of
any naccuracy 1n or breach of any representation or warranty of such other Party under this
Agreement.

(d) Without limiting the generality of the foregoing, (i) Seller shall notify
Purcnaser promptly of the occurrence of any event which, to Seller’s Knowledge, could
reasonably be expected to result in a Seller Material Adverse Effect, and (ii) Purchaser shall
noufy Selier promptly of the occurrence of any event which, to Purchaser’s Knowledge, could
rzasonably be expected to result in a Purchaser Matenial Adverse Effect.

6.14  Records.

{a) On the Closing Date or as soon as practicable thereafter, Seller shall
deliver or cause tc be delivered to Purchaser all original agreements, documents, Books and B
Records and files, including records and files stored in electronic form (collectively, “Records™),
17 anv, 12 the possession of Seller relating to the Business to the extent not then in the possession
of Purchaser, provided that (i) Purchaser recognizes that certain Records may contain incidental
information relating to Affiliates of Seller, and that Seller may retain such Records and shall
orovide copies of the relevant portions thereof to Purchaser and (ii) Records shall not include (A)
Jocuments or files relatung to employees who are not Continued Employees or (B) employee
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cocuments or files afforded confidential treatment under any applicable Laws, except to the
extent the affected employee consents in writing to the disclosure of the samne to Purchaser.

{(b) Following the Closing, Purchaser shall permit Seller and its
Representatives, during normal business hours and upon reasonable notice, to have reasonable
access to personnel of Purchaser, and to examine and make copies of, all Records, in each case
relating to transactions or events occurring prior to the Closing (“Pre-Closing Transactions™) or
transactions or events occurring subsequent to the Closing that are related to or arising out of
Pre-Closing Transactions, to the extent such Pre-Closing Transactions relate to Excluded
Liabilities or Excluded Assets or to the extent necessary to comply with applicable financial
reporting obligations. Purchaser agrees that it shall retain all such Records for a period of seven
(7) years following the Closing, or for such longer period following the Closing as may be
required by applicable Law.

6.15  Synthetic Lease Transaction. Seller represents and warrants that, pursuant to the
terms of an Amended and Restated Participation Agreement dated as of July 17, 2001 by and
among PPL Large Scale Distributed Generation II, LLC, as Lessee and Supervisory Agent,
Large Scale Distributed Generation II Statutory Trust, a Connecticut statutory trust, as Lessor,
State Swreet Bank and Trust Company of Connecticut, National Association, as Trustee, First
Union National Bank, as Administrative Agent, certain financial institutions, as Certificate
Holders, and certain financial institutions, as Lenders, and various other related agreements,
Seller and certain of its Affiliates entered into a synthetic lease arrangement (the “Synthetic
Lease Transaction”) for purposes of financing the acquisition and construction of the Project.
The Synthetic Lease Transaction subjects the Purchased Assets to various Liens and leases.
Selier covenants and agrees that: (a) prior to the Closing, all right, title and interest in, to and
under the Purchased Assets that are the subject of the Synthetic Lease Transaction shall be
transferred to Seller; and (b). promptly following such transfer, Seller shall (i) provide notice
thereof to Purchaser and (ii) update the Schedules as necessary and appropriate to reflect such
transfer. Without limiting the provisions of Section 2.1, Seller covenants and agrees that, on the
terms and subject to the conditions set forth in this Agreement, Seller shall, at the Closing, sell,
assign. convey, transfer and deliver to Purchaser all of Seller’s right, title and interest in the
Purchased Assets free and clear of any and all Liens and leases (other than Permitted Liens)
resulting from or arising out of or in connection with the Synthetic Lease Transaction. The.
Parties acknowledge and agree that Seller’s representations and warranties in this Agreement
wita respect to the Purchased Assets that are the subject of the Synthetic Lease Transaction
contemplate, and are cast as of the time period commencing immediately following, the transfer
to Seller of all right, title and interest in, to and under the Purchased Assets that are the subject of
tne Svnthetic Lease Transaction, which transfer shall in any event be effective no later than the
_losing.
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ARTICLE VII

TAX MATTERS
7.1 Proration.

{a) With respect to Taxes to be prorated in accordance with Section 3.2(a)
aereof only, Purchaser shall prepare and timely file all Tax Returns, if any, required to be filed
with respect to the Purchased Assets, and shall duly and timely pay all such Taxes shown to be
iue on such Tax Returns; provided, however, that Seller shall file all of its federal and state
ncome tax returns (including those reporting prorated income) and shall not be required to
sermit Purchaser to review or comument on any such income tax returns; provided, further, that
any tncome Tax Rewrns that report Seller’s income shall be prepared in-accordance with Section
3.6 hereof. Purchaser shall make such Tax Returns that it prepares under this Section 7.1
available for Seller’s review and comment no later than sixty (60) days prior to the due date for
fling each such Tax Return;, and shall not unreasonably refuse to accept any such comments or
sroposed changes. Within ten (10) days after receipt of such Tax Return, Seller shall pay to
Purchaser Seller’s proportionate share of the amount shown as due on such Tax Return as
determined in accordance with Section 3.2 hereof.

(b) With respect to Property Taxes to be prorated in accordance with Section
3.2(b) hereof only, (i) for all such Property Taxes having a lien date in the year before the
salendar year of the Closing Date, Seller shall prepare and timely file all related Property Tax
Returns required to be filed with respect to the Purchased Assets and Seller shall duly and timely -
oav all such Property Taxes; (ii) for all such Property Taxes having a lien date in the same
calendar vear of the Closing Date, Seller shall prepare and timely file all related Property Tax
Returns required to be filed with respect to the Purchased Assets and Seller shall duly and timely
pay all such Property Taxes; and (iii) for all such Property Taxes having a lien date in the year
after the calendar year of the Closing Date, Seller shall prepare and file when due all related
Property Tax Returns required to be filed with respect to the Purchased Assets, except that, if
such Propertv Tax Returns are not due before the Closing Date, Seller shall prepare and file such
Property Tax Returns on or before the Closing Date, and in either case Purchaser shall duly and
timely pav all such Property Taxes, and shall be reimbursed for a portion thereof in accordance
with Section 3.2(b)(iii). Seller shall, in good faith, prepare and timely file any such Property
Tax Returns, including any affirmative claims for adjustments, reasonably and in good faith
defend the values and adjustments filed, and preserve any and all appeal rights related to such
returns. The Parties hereby acknowledge that, without regard to any other provision of this
agreement, zll Property Tax Returns, documentation and supporting workpapers relating to any
Property Taxes of Seller shall be proprietary to Seller and have not and will not be disclosed to
Purchaser; provided, however, that (i) Seller shall, upon request of Purchaser, provide an
sstimate of Property Taxes to be paid, and (ii) the Party receiving the actual Property Tax bills or
statements from the Taxing Authorities shall, upon request from the other Party, provide copies
of such Property Tax bills or statements to the requesting Party.

7.2 Cooperation. Except as limited by Section 7.1(b), Seller and Purchaser shall -
srovide each other with such assistance as may reasonably be requested by the other Party in
connection with the preparation of any Tax Return, any audit or other examination by any
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Taxing Authonty, or any judicial or administrative proceedings relating to liability for Taxes,
and upon any such request the requested Party shall retain and provide the requesting Party with
any records or information which may be relevant to such return, audit or examination,
proceedings or determunation. Except as required by applicable Law, any information obtained
pursuant to this Section 7.2 or pursuant to any other Section hereof providing for the sharing of
information or review of any Tax Return or other schedule relating to Taxes shall be kept
confidential by the Parties in accordance with Section 12.5.

7.3 Transfer Taxes. Notwithstanding any other provision of this Agreement,
responsibility for payment of any and all Transfer Taxes incurred in comnection with this
Agreement and the transactions contemplated hereby shall be borne by Seller. Seller shall, at its
own expense, file, to the extent required by Law, all necessary Tax Returns and other
documentation with respect to all such Transfer Taxes, and Purchaser will be entitled to review
such return in advance and, if required by applicable Law, Purchaser shall join in the execution
of any such Tax Returns or other required documentation. '

ARTICLE VI

PURCHASER’S CONDITIONS TO CLOSING

The obligation of Purchaser to purchase the Purchased Assets under this Agreement is
subject to the fulfillment, at or before the Closing, of each of the following conditions (except to
the extent waived in writing by Purchaser in its sole discretion):

8.1  Representations and Warranties. The representations and warranties made by
Seller in Article IV of this Agreement shall be true and correct in all material respects (except
for representations and warranties that contain a qualification as to materiality, which shall have
been true and correct in all respects) as of the Agreement Date and shall be true and correct in all
material respects (except for representations and warranties that contain a qualification as to
materiality, which shall have been true and correct in all respects) as of the Closing Date as if
made on the Closing Date or, in the case of representations and warranties made as of a specified
date earlier than the Closing Date, on and as of such earlier date (after giving effect to any
Schedule supplements or amendments delivered by Seller pursuant to Section 6.13 to the extent
(and only to the extent) such Schedule supplements or amendments are expressly permitted to be
taken into account in determining the accuracy of Seller’s representations and warranties
following compliance by the Parties with the terms and conditions set forth in Section 6.13).

8.2  Performance. Seller shall have performed and complied, in all matenal respects,
with the agreements, covenants and obligations required by this Agreement to be so performed
or complied with by Seller at or before the Closing.

8.3 Deliveries. Seller shall have made all deliveries required of it under Section 3.4
hereof ‘

8.4 Orders and Laws. There shall not be any litigation or proceedings (filed by a
Pzrson other than Purchaser or its Affiliates) or Law or order restraining, enjoining or otherwise
prohibiting or making illegal or threatening to restrain, enjoin or otherwise prohibit or make
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:llegal the consummation of any of the transactions contemplated by this Agreement or the
Ancillary Agreements; provided, however, that this Section 8.4 is not intended to expand the
scope of the conditions described in Section 8.7(b).

8.5 Consents and Approvals. The consents and approvals listed on Schedule 8.5
shall nave been duly obtained, made or given and shall be in full force and effect.

8.6  Seller Material Adverse Effect. There shall not have occurred and be continuing
anv change in the business, Assets, operations, property, performance or condition (financial or
>therwise) of Seller after the Agreement Date which, individually or in the aggregate with other
such changes, has, or could reasonably be expected to have, a Seller Material Adverse Effect.

8.7  Approvals of Governmental Authorities.

(a) All consents and approvals of Governmental Authorities required for the
consummation of the transactions contemplated hereby or by the Ancillary Agreements,
including the Seller Approvals and the Purchaser Approvals, shall have become Final Orders
{other than the ACC Order, which must meet the conditions of Section 8.7(b) rather than
oecoming a Final Order, and approval under the HSR Act, which may be obtained by the
expiration or early termination of the initial waiting period and shall not be required to be or
become a Final Order) with such terms and conditions as shall have been imposed by the
Giovernmental Authority issuing such Final Order, and such terms or conditions in the aggregate,
could not reasonably be expected to have a material adverse effect on the Business, the
Purchased Assets, or the business, assets, operations or condition (financial or otherwise) of
Purchaser; provided, however, that this Section 8.7(a) is not intended to expand the scope of the
conditions described in Section 8.7(b). '

(b) Without limiting the provisions of Section 8.7(a), the ACC shall have
issued one or more orders (collectively, the “4CC Order”), each of which orders shall (as
determined by Purchaser in the reasonable exercise of its discretion) be substantially the same in
form and substance as the orders requested by Purchaser in its applicable filings with the ACC,
(.) approving the transactions contemplated hereby and by the Ancillary Documents and the
regulatory treatment of the Purchased Assets, including, (A) to the extent Purchaser, in its sole
discretion, determines such approval is necessary, Purchaser’s financing of all or a portion of the
Purchase Price. (B) authorization for the inclusion in Purchaser’s rate base of the Purchased
A.ssets at the Purchase Price plus the deferred costs described in clause (D) of this Section 8.7(b)
without any direct or indirect disallowance, with such inclusion to be effective in Purchaser’s
next rate case, (C) authorization for the timely recovery in Purchaser’s retail rates of all
reasonable costs of owning and operating the Purchased Assets, including the deferred costs
described in clause (D) of this Section 8.7(b), with such recovery to be effective no later than
Purchaser’s next rate case, (D) an order authorizing deferral for future recovery in the
Purchaser’s next general rate proceeding of all capital and operating costs associated with the
Purchased Assets, net of any savings produced by the Purchased Assets, and (E) a declaration
that the Certificate of Environmental Compatibility is in full force and effect and a modification
- Condinon 16 of the Certificate of Environmental Compatibility to eliminate the self-executing
nature of such Condition; and (i1) the ACC shall not have rescinded, altered or amended the ACC
(Urder nor shall the ACC have taken or be in the process of taking any action that could result in
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the rescission, alteration or amendment of such ACC Order. The ACC Order shall not be
required to be or become a Final Order.

8.8  Transferred Permits. Purchaser shall be satisfied that all Transferred Permits will
be transferred to Purchaser or obtained by Purchaser effective as of or promptly after the
Ciosing.

8.9 Title Insurance. Purchaser shall have received an unconditional and binding
commitment to issue the policy of title insurance consistent with Section 6.11, dated the Closing
Date, in an aggregate amount equal to the amount of the Purchase Price allocated to the Real
Property. acknowledging the satisfaction of all requirements listed in ALTA Schedule B-1
amending the effective date to the date and time of recordation of the Deed conveying title to the
Real Property to Purchaser with no exception for the gap between Closing and recordation,
deleting or insuring over Title Objections as required pursuant to Section 6.11, attaching all
reasonable endorsements available from the title company required by Purchaser in order to
ensure provision of all coverage required pursuant to Section 6.11 and otherwise in form
satisfactory to Purchaser insuring Purchaser’s interest in each parcel of Real Property or interest
therein to the extent required by Section 6.11.

8.10 Environmental Diligence. Purchaser shall, within ninety (90) days following the
Agreement Date, have completed, at its sole cost and expense, an environmental investigation of
the Real Property (which may, in Purchaser’s discretion, include environmental audits or any
other similar invasive or non-invasive procedures, subject to Section 6.2), and shall have
determinec, in its sole discretion, that the results of such investigation are satisfactory to
Purchaser. Purchaser shall provide written notice to Seller, not later than fifteen (15) days
following the completion of such investigation but in any event not less than thirty (30) days
prior to Closing, whether Purchaser has determined that it is satisfied with respect to the results
of such investigation. No such investigation or assessment shall in any manner be deemed to
relieve Seller of any obligations with respect to any warranties, representations, covenants or
other undertakings made hereunder or to qualify any such warranties, representations or
covenants, except to the extent that Purchaser has failed to comply with its obligations under
Section 6.13(c) or 6.13(d). Purchaser shall have the right to extend the ninety (90)-day deadline
set forth above upon a showing of good cause and with the consent of Seller (which consent shall -
not be unreasonably withheld).

8.11 Legal Opinion. Purchaser shall have received opinions from Preston Gates &
Ellis LLP and Moyes Storey, dated the Closing Date and satisfactory in form and substance to
Purchaser and its counsel, substantially to the effect that, when taken together:

_ (a) Selier is a limited liability company duly formed, existing and in good :
standing under the Laws of the State of Delaware and has the requisite power and authority to
execute and deliver this Agreement and the Ancillary Agreements and to consummate the
rransactions contemplated hereby and thereby; and the execution and delivery of this Agreement
and the Ancillary Agreements and the consummation of the transactions contemplated hereby
nd thereby have been duly authorized by requisite action taken on the part of Seller;
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(o) This Agreement and the Ancillary Agreements have been executed and
delivered by Seller and (assuming that the required approvals of Governmental Authorities are
ootained) are valid and binding obligations of Seller, enforceable against it in accordance with
their respective terms, except that such enforcement thereof may be limited by (i) bankruptcy,
:nsolvency, reorganization, moratorium or other similar Laws affecting creditors’ rights
generally, and (i1) general principles of equity (regardless of whether enforceability is considered |
& a proceeding at law or in equity) and except to the extent that the right to indemnification and
contribution contained therein may be limited by state or federal securities Laws or the public
oolicy underlying such Laws;

(c) The execution, delivery and performance of this Agreement and the
Ancillary Agreements by Seller do not (1) constitute a violation of the Charter Documents of
Seller or, (ii) to such counsel’s knowledge, constitute a violation of or default under the Material
Contracts; and

(d) ‘No declaration, filing or registration with, or notice to, or authorization,
consent or approval of any Governmental Authority is necessary for the consummation by Seller
of the transactions contemplated by this Agreement and the Ancillary Agreements to which it is
a party other than (i) those that have been obtained and are in full force and effect with such
terms and conditions as shall have been imposed by any applicable Governmental Authority, (ii)
such declarations, filings or registrations, or notices, or authorizations, consents or approvals
relating to Permits and (iif) such declarations, filings or registrations, or notices, or
authorizations, consents or approvals which, if pot obtained or made, would not, in the
aggregate, reasonably be expected to have a Seller Material Adverse Effect. Any opinions relied
upon by such counse! shall be delivered together with the opinion of such counsel. Such opinion

gy expressly rely as to matters of fact upon certificates furnished by Seller and by public

officials.

ARTICLE IX

SELLER’S CONDITIONS TO CLOSING

The obligation of Seller to sell the Purchased Assets under this Agreement is subject to
the fulfillment. at or before the Closing, of each of the following conditions (except to the extent
waived m writing by Seller in its sole discretion): '

9.1 Representations and Warranties. The representations and warranties made by
Purchaser in Article V of this Agreement shall be true and correct in all material respects (except
“or representations and warranties that contain a gualification as to materiality, which shall have
been true and correct in all respects) as of the Agreement Date and shall be true and correct in all
material respects (except for representations and warranties that contain a qualification as to
materiality, which shall have been true and correct in all respects) as of the Closing Date as if
made on the Closing Date or, in the case of representations and warranties made as of a specified
date earlier than the Closing Date, on and as of such earlier date (after giving effect to any
Schecule supplements or amendments delivered by Purchaser pursuant to Section 6.13 to the
xtent (and only to the extent) such Schedule supplements or amendments are expressly
ermutted to be taken into account in determining the accuracy of Purchaser’s representations
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and warranties following compliance by the Parties with the terms and conditions set forth in
Section 6.13).

9.2  Performance. Purchaser shall have performed and complied, in all material
respects. with the agreements, covenants and obligations required by this Agreement so to be
performed or complied with by Purchaser at or before the Closing.

9.3 Deliveries. Purchaser shall have taken all actions and made all deliveries required
o7 1t under Sections 3.5. '

9.4 Orders and Laws. There shall not be any litigation or proceedings (filed by a
Person other than Seller or its Affiliates) or Law or order restraining, enjoining or otherwise
prohibiting or making illegal or threatening to restrain, emjoin or otherwise prohibit or make
illegal the consummation of any of the transactions contemplated by this Agreement or the
Ancillary Agreements.

9.2 Consents and Approvals. The consents and approvals listed on Schedule 9.5
shail have been duly obtained, made or given and shall be in full force and effect.

9.6  Purchaser Material Adverse Effect. There shall not have occurred and be
cortinuing any change in the business, Assets, operations, property, performance or condition
(financial or otherwise) of Purchaser after the Agreement Date which, individually or in the
aggregate with other such changes, has, or could reasonably be expected to have, a Purchaser .
Material Adverse Effect.

9.7  Approvals of Governmental Authorities. All consents and approvals of
(Governmental Authorities required for the consurmumation of the transactions contemplated
herebv or by the Ancillary Agreements, including the Seller Approvals and the Purchaser
Approvals, shall have become Final Orders (other than the ACC Order, which must meet the
conditions of Section 8.7(b) rather than becoming a Final Order, and approval under the HSR
Act, which may be obtained. by the expiration or early termination of the initial waiting period
and shall not be required to be or become a Final Order) with such terms and conditions as shall
have been imposed by the Governmental Authority issuing such order, and such terms or
conditions, in the aggregate, could not reasonably be expected to have a material adverse effect
on the Business, the Purchased Assets, or the business, assets, operations or condition (financial
or otherwise) of Seller. :

9.8  Legal Opinion. Seller shall have received an opinion from Snell & Wilmer
[ L.P . dated the Closing Date and satisfactory in form and substance to Seller and its counsel,
substantially to the effect that:

(a) Purchaser is a corporation duly formed, existing and in good standing
under the Laws of the State of Arizona and has the requisite power and authority to execute and
deliver this Agreement and the Ancillary Agreements and to consummate the transactions
contemplated hereby and thereby; and the execution and delivery of this Agreement and the
Ancillary Agreements and the consumnmation of the transactions contemplated hereby and
thereby have been duly authorized by requisite action taken on the part of Purchaser;
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(o) This Agreement and the Ancillary Agreements have been executed and
celivered by Purchaser and (assuming that the required approvals of Governmental Authorities
are obtained) are valid and binding obligations of Purchaser, enforceable against it in accordance
with their respective terms, except that such enforcement thereof may be limited by (i)
bankruptcy, nsolvency, reorganization, moratorium or other similar Laws affecting creditors’
rights generally, and (i1) general principles of equity (regardless of whether enforceability is
considered in a proceeding at law or in equity) and except to the extent that the right to
indemnification and contribution contained therein may be limited by state or federal securities
l.aws or the public policy underlying such Laws;

(c) The execution, delivery and performance of this Agreement and the
Ancillary Agreements by Purchaser do not (i) constitute a violation of the Charter Documents of
Purchaser or, (i1) to such counsel’s knowledge, constitute a violation of or default under
Purchaser’s Applicable Contracts. “Purchaser’s Applicable Contracts” means those agreements
or instruments set forth on a schedule attached to such counsel’s opinion and which have been
identified’ by Purchaser to such counsel as all of the agreements and instruments which are
material to the business or financial condition of Purchaser; and

(d) No declaration, filing or registration with, or notice to, or authorization,
consent or approval of any Governmental Authority is necessary for the consummation by
Purchaser of the transactions contemplated by this Agreement and the Ancillary Agreements to
which it is party other than (1) those that have been obtained and are in full force and effect with
such terms and conditions as shall have been imposed by any applicable Governmental
Authority, (i) such declarations, filings or registrations, or notices, or authorizations, consents or
approvals relating to Permits and (1i1) such declarations, filings or registrations, or notices, or
authorizations, consents or approvals which, if not obtained or made, would not, in the
aggregate, reasonably be expected to have a Purchaser Material Adverse Effect. Any opinions
relied upon by such counsel shall be delivered together with the opinion of such counsel. Such
opinion may expressly rely as to matters of fact upon certificates furnished by Purchaser and by
public officials.

ARTICLE X

TERMINATION

10.1 Termination. This Agreement may be terminated, and the transactions
contemplated hereby may be abandoned, as follows: :

‘a) at any time before the Closing, by mutual consent of Seller and Purchaser;

o) at any time before the Closing, by either Party effective upon notice to the
other Party, in the event that any Law or order of any Governmental Authority becomes effective
and continues in effect for sixty (60) days restraining, enjoining or otherwise prohibiting or
malkeng illegal the consummation of the transactions contemplated by this Agreement or the
Ancillary Agreements;
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(c) by Purchaser, effective upon notice to Seller, if there has been a material
violation or breach by Seller of any covenant, representation, or warranty contained in this
Agreement which has rendered the satisfaction of any condition to the obligations of Purchaser
to effect the Closing impossible and such violation or breach is not cured by the date which is
thirtv (30) days after receipt by Seller of notice specifying particularly such violation or breach,
and such violation or breach has not been waived by Purchaser, provided that Purchaser may not
terminate this Agreement if Purchaser is also at the time in such material violation or breach of
any covenant, representation or warranty contained in this Agreement;

(d) by Seller, effective upon notice to Purchaser, if there has been a material
violatior. or breach by Purchaser of any covenant, representation, or warranty contained in this
Agreement which has rendered the satisfaction of any condition to the obligations of Seller to
effect the Closing impossible and such violation or breach (other than a breach by Purchaser of
its obligation to pay the Purchase Price in accordance with the terms of Article III) is not cured
bv the date thirty (30) days after receipt by Purchaser of notice specifying particularly such
violation or breach and such violation or breach has not been waived by Seller, provided that
Seller may not terminate this Agreement if Seller is also at the time in such material violation or
breach of any covenant, representation or warranty contained in this Agreement; '

(e) by Purchaser, effective upon notice to Seller, if any of the Purchaser
Approvals shall have been denied (and a petition for rehearing or refiling of any application
initially denied without prejudice shall also have been denied) and such denial was not caused by
a breach of this Agreement by Purchaser;

) by Seller, effective upon notice to Purchaser, if any of the Seller
Approvals shall have been denied or refused (and a petition for rehearing or refiling of any
application initially denied without prejudice shall also have been denied) and such denial or
refusal was not caused by a breach of this Agreement by Seller;

(2) (1) by either Party that is not in breach of this Agreement, by notice to the
other Partv on or before the close of business on January 10, 2005, if the conditions described in
Qecnon 8.7(b) have not been satisfied on or prior to the close of business on December 31, 2004,
or (i) automatically and without action by either Party, at the close of business on March 31,
2005 (tne “Termination Date”), if the Closing shall not have occurred on or prior thereto, unless
Seller, in its sole and absolute discretion, notifies Purchaser prior thereto that Seller has elected
to extend the Termination Date for a period of 60 days; provided, however, that in the event of
any such extension by Seller, the Purchase Price shall increase by the amount of Fifty Thousand
and No/100 Dollars (850,000.00) per day for each day from March 31, 2005 up to and including
tne Closing Date; provided, further, that, notwithstanding the foregoing, the right to terminate
this Agreement under this Section 10.1(g) shall not be available to any Party whose failure to
fulfill any obligation under this Agreement has been the cause of, or resulted in, the failure of the
Closing Date to occur on or before such date; or

(h) by either Party pursuant to Section 6.10, effective upon notice to the other

Party.
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10.2  Effect of Termination.
(a) If this Agreement 1s validly terminated pursuant to Section 10.1, then:

{1 the obligations of the Parties to consummate the transactions
contemplated by this Agreement and the Ancillary Agreements shall terminate;

(i) all filings, applications and other submissions made to any
Governmental Authority shall, to the extent reasonably practicable, be withdrawn
from the Governmental Authority to which they were made by the Party making
them; and

(1)  Purchaser shall return all documents, work papers and other
materials (and all copies thereof) obtained from Seller relating to the transactions
contemplated by this Agreement and the Ancillary Agreements, whether so
obtained before or after execution of this Agreement, and Purchaser shall ensure
that all Seller Information received by Purchaser shall be treated in accordance
with the requirements of Section 12.5.

(b) If this Agreement is validly terminated pursuant to Section 10.1, then
except as set forth in Section 10.2(c), there will be no liability or obligation on the part of Seller
cr Purchaser (or any of their respective Representatives or Affiliates). Without limiting the
foregoing, Section 1.2 (Construction), Sections 4.20 and 5.6 (Brokers), Section 6.2' (Access of
Purchaser), Section 11.2(b) (Non-reimbursable Damages), Section 11.2(c) (No Personal
Liability), Section 11.6 (Arbitration), Section 12.3 (Expenses), Section 12.4 (Public
snnouncements), Section 12.5 (Confidential ‘Information), Section 12.14 (Goveming Law;
Venue; and Jurisdictiqn) and Section 12.15 (Attorneys’ Fees) will survive any such termination.

(c) Notwithstanding any other provision of this Agreement to the contrary, if
tus Agreement is validly terminated by Purchaser pursuant to Section 10.1(c) or by Seller
rursuant to Section 10.1(d), the terminating Party shall be entitled to all rights and remedies
available to it, except that no Party shall have any liability for a breach of a representation or
warranty if such Party used commercially reasonable efforts to cure such breach prior fo the date
of termunation.

ARTICLE X1

INDEMNIFICATION, LIMITATIONS OF LIABILITY, WAIVERS AND
ARBITRATION
11.1  Indemnification.
(a) Subject to the limitations set forth in Section 11.1(c) and elsewhere in this

Article XI, from and after the Closing, Seller hereby agrees to indemnify, defend and hold
harmless Purchaser and its Representatives and Affiliates (collectively, the “Purchaser
Indemnified Parties”) from and against any and all Losses, whether or not involving a third-
oarty Claim. resulting from or arising out of or in connection with: ) '
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(1) any breach of a representation or warranty made by Seller in this
Agreement,

(i)  the breach by Seller of, or default in the performance by Seller of,
any covenant, agreement or obligation to be performed by Seller pursuant to this
Agreement or in any other certificate, document, writing or instrument delivered
by Seller pursuant to this Agreement;

(iii)  any Benefit Plan established or maintained by Seller; and
(iv)  any Excluded Liability.

(b) Subject to the limitations set forth in Section 11.1(c) and elsewhere in this
Article X1, from and after the Closing Purchaser hereby agrees to indemnify, defend and hold
harmless Seller and its Representatives and Affiliates (collectively, the “Seller Indemnified
Parties™) from and against any and all Losses, whether or not involving a third-party Claim,
resulting from or arising out of or in connection with:

(1) any breach of a representation or warranty made by Purchaser in
this Agreement;

(i)  the breach by Purchaser of, or default in the performance by
Purchaser of, any covenant, agreement or obligation to be performed by Purchaser
pursuant to this Agreement or in any other certificate, document, writing or
instrument delivered by Purchaser pursuant to this Agreement;

(iii)  any Assumed Liability; and

(iv) any entry upon the Real Property by Purchaser or any of its
Affiliates or any of its or their respective Representatives, agents, contractors or
subcontractors pursuant to Section 6.2.

(c) Notwithstanding anything to the contrary contained in this Agreement, any
and all Environmental Liabilities and Tort Liabilities (other than the Excluded Environmental
Liabilities and the Excluded Tort Liabilities) shall be deemed to constitute Assumed Liabilities
for all purposes of this Agreement (including for purposes of Sections 11.1(b)(iii), 11.4(b) and
11.4(c)); provided, however, that Seller agrees to indemnify, defend and hold harmless the
Purchaser Indemnified Parties from and against any and all Losses, whether or not involving a
tnird-party Claim, resulting from or arising out of or 1n connection with any such Environmental
Iiabil:ties or Tort Liabilities that accrue, arise or occur prior to the Closing (“Pre-Closing
Environmental Liabilifies/Tort Liabilities”); provided, further, that in no event shall Seller’s :
aggregate liability arising out of its indemnification obligations for or with respect to any such
Pre-Closing Environmental Liabilities/Tort Liabilities exceed the amount of $3,500,000 in the
aggregate; and provided, further, that Seller’s indemnification obligations shall extend only to
such Pre-Closing Environmental Liabilities/Tort Liabilities as are attributable to conditions
existing at or prior to Closing, and Seller shall not be required to indemnify Purchaser for Losses
¢ the extent attributable to acts or omissions of Purchaser resulting in any increase or
aggravatior. of such Environmental Liabilities or Tort Liabilities, whether arising from a change
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v use of the Purchased Assets or otherwise. Notwithstanding anything to the contrary contained
. Section 11.3 or any other provision of this Agreement, after the Closing, any assertion by
Purchaser or any Purchaser Indemnified Party that Seller is liable to Purchaser or any Purchaser
[ndemnnified Party for indemnification with respect to Losses for or with respect to any Pre-
Closing Environmental Liabilities/Tort Liabilities must be made in writing and must be given to
Seller (or not at all) on or prior to the earlier of the fifth anniversary of the Closing Date or the
date on which the applicable statute of limitations expires with respect to the matters covered
theredy.

(d)  The Parties acknowledge that Section 5 of the Martin Farms Lease
provides as follows (with all capitalized terms used in the following paragraph having the
meaning assigned thereto in the Martin Farms Lease):

Lessee, as a material part of the consideration for this Lease, hereby agrees
to indemnify and hold Lessor entirely free and harmless from all liability,
responsibility and obligations for any crop loss or damage or other loss, damage
Or mjury to any person or property (whether arising during or after the lease term)
that may arise from (a) Lessee’s use of the Premises or from the acts or omissions
of Lessee or its agents, employees, invitees or contractors, or from (b) Lessor’s
delivery to the Premises and Lessee’s use of reuse water from the Power Plant or,
as to claims brought by, through or on behalf of Lessee or persons or entities
financing Lessee, any. other act or omussion of Lessor or Lessor’s affiliated
entities or persons arising from or related to the operation of the Power Plant
and/or its water supply, treatment, storage, disposal and/or reuse systems and
operations. The forgoing indemnity shall also apply to any and all damages,
claims, losses, costs and expenses arising from or related to the acts or omissions
set forth 1n this paragraph, including without limitation any attorneys’ fees
incurred by Lessor in defending against any such liability.

The Parties further acknowledge that Section 8.3 of the Martin Farms Lease provides as follows
(with all capitalized terms used in the following paragraph having the meaning assigned thereto
in the Martin Farms Lease): -

Lessee agrees to indemnify and hold Lessor harmless from any and all
claims, damages, fines, judgments, penalties, costs, liabilities or losses (including,
without limitation, any and all sums paid for settlement of claims, attorneys’ fees,
consultant and expert fees) arising during or after the term of this Lease from or in
connection with the presence of hazardous substances and/or contaminants in or
on the Premises as the result of Lessee’s actions or inactions, or those of its
agents, wvitees, employees or assigns, unless the hazardous substances are -
present solely as a result of the negligence, willful misconduct or other wrongful '
acts of the Lessor’s agents, employees, contractors or invitees.  This
indemnification shall specifically include any and all costs due to hazardous
substances that flow, diffuse, migrate or percolate into, onto or under the Premises
after the Lease terminates. As used herein, “hazardous substance” means any
substance that 1s toxic, ignitable, reactive or corrosive, or is defined and/or
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regulated as “hazardous waste,” “extremely hazardous waste,” or “hazardous
substance” pursuant to state, federal or local governmental law.

(The indemnity obligations set forth above in this Section 11.1(d) are hereinafter referred to
collectively as the “Martin Farms Indemniry Obligations™). Without limiting any other
provision of this Article XI, Purchaser agrees that, in the event that (i) the Martin Farms Lease
1s, 1n accordance with the intent of the Parties, included among the Transferred Contracts sold,
assigned, conveyed, transferred and delivered by Seller to Purchaser pursuant to Section 2.1 of
this Agreement, and (11) at any time from and after the Closing Seller incurs any Claim by ‘or
Loss to Purchaser under Article XI of this Agreement for or in respect of any Losses that, in
Selier’s reasonable determination, fall within the scope of the Martin Farms Indemnity
Obligations, Purchaser shall, promptly upon any request by Seller, assign, transfer and convey to
Selier all nght, title and interest of Purchaser for and with respect to any rights, claims and
causes of action available under the Martin Farms Indemnity Obligations. In the event that
Purchaser 1s not reasonably capable of effecting any such assignment, transfer and conveyance,
or in the event that any such assignment, transfer or conveyance does not, in Seller’s reasonable
determination, provide Seller with a complete and effective remedy and right of action against
the lessee under the Martin Farms Lease for or in respect of the Martin Farms Indemnity
Obligations, Purchaser shall, upon any request by Seller and at Seller’s sole cost and expense,
actively and diligently pursue against the lessee under the Martin Farms Lease, for and on behalf
of Seller, any and all Claims that are reasonably available to Purchaser under the Martin Farms
[ndemnity Obligations for or in respect of any such Losses. The legal counsel employed in any
such action shall be selected by Seller in its sole discretion, and the fees and expenses of such
counsel shall be paid exclusively by Seller. Purchaser shall cooperate fully with Seller and such
counse! in the defense or compromise of such Claim, and in such event that Purchaser provides
such cooperation no compromise or settlement of such Claims may be effected by Seller without
Purchaser’s consent unless there is not in connection therewith any finding or admission of any
violation of Law or any violation of the rights of any Person by Purchaser. Purchaser covenants
and agrees that it will not, without the prior consent of Seller, permit or agree to any amendment
of the Martin Farms Lease that eliminates or in any way reduces the benefits and protections
afforded by the Martin Farms Indemnity Obligations to the lessor under the Martin Farms Lease.

11.2  Waiver of Remedies.

(a) The Parties hereby agree to limit their recourse for all matters, and not
make any Claim for any Loss or other matter, under, relating to or arising out of this Agreement
or any other document, agreement, certificate or other matter delivered pursuant hereto, whether
based on contract, tort, strict liability, other Laws or otherwise, except (1) for Claims for
indemnification pursuant to this Article XI, (ii) as permitted in Article X, or (iii) as permitted
under Section 12.15 (Attorneys’ Fees). From and after the Closing, the indemnification
provisions of this Article XI shall be the sole and exclusive remedy of each Party (including the
Selier Indemnified Parties and Purchaser Indemnified Parties) (i) for any breach of the other
Party’s representations, warranties or covenants contained in this Agreement or (ii) otherwise

with respect to this Agreement or the transactions contemplated hereby.

(b) NOTWITHSTANDING ANYTHING TO THE CONTRARY
CONTAINED IN THIS AGREEMENT, UNDER NO CIRCUMSTANCES SHALL ANY
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PARTY 3Z LIABLE UNDER OR IN CONNECTION WITH THIS AGREEMENT FOR
SPECIAL, PUNITIVE, EXEMPLARY, INCIDENTAL, CONSEQUENTIAL OR INDIRECT
DAMAGES, OR LOST PROFITS, WHETHER BASED ON CONTRACT, TORT, STRICT
LIABILITY, OTHER LAW OR OTHERWISE AND WHETHER OR NOT ARISING FROM
SUCH PARTV S SOLE, JOINT OR CONCURRENT NEGLIGENCE, STRICT LIABILITY
OR OTHER FAULT (“Non-reimbursable Damages™).

(c) Notwithstanding anything to the contrary contained in this Agreement, no
Representative of Seller, Affiliate of Seller or Representative of any such Affiliate shall, except
as provided in the Guaranty Agreement, have any personal liability to Purchaser or any other
Person as a result of the breach of any representation, warranty, covenant or agreement of Seller
contained herein and no Representative of Purchaser, Affiliate of Purchaser or Representative of
zny such Affiliate shall have any personal liability to Seller or any other Person as a result of the
breach of any representation, warranty, covenant or agreement of Purchaser contained herein.

11.3  Survival and Time Limitation. The terms and provisions of this Agreement shall
survive the Closing. Notwithstanding the foregoing, after the Closing, any assertion by
Purchaser or any Purchaser Indemnified Party that Seller is liable to Purchaser or any Purchaser
[ndemnified Party for indemnification under the terms of this Agreement or otherwise in
connection with the transactions contemplated in this Agreement must be made in writing and
must be given to Seller (or not at all) on or prior to the date that is twenty-four (24) months after
the Closing Date, except for (i) indemnification for breach of Seller’s representations and
covenants in Sections 4.10, 4.13(a), 4.14, 4.21, 6.5, 6.15 and 7.1, which shall survive for the
limitations period provided under applicable Law, and (ii) indemnification for matters addressed
in Section 11.1(a)(iii) or (iv), which must be made in writing and must be given to Seller (or not
at all) on or prior to the date that is ninety (90) days after the date on which the applicable statute
of limitations expires with respect to the matters covered thereby.

11.4  Waiver of Other Representations; Limitations of Liability.

. (a) NOTWITHSTANDING ANYTHING TO THE CONTRARY
CONTAINED IN THIS AGREEMENT, IT IS THE EXPRESS INTENT OF EACH PARTY
HERETO THAT NEITHER PARTY IS MAKING ANY REPRESENTATION OR
WARRANTY WHATSOEVER, EXPRESS OR IMPLIED, EXCEPT FOR THOSE
REPRESENTATIONS AND WARRANTIES CONTAINED IN ARTICLE IV AND ARTICLE
V, RESPECTIVELY, AND THAT, EXCEPT FOR SUCH EXPRESS REPRESENTATIONS
AND WARRANTIES, PURCHASER IS ACQUIRING THE PURCHASED ASSETS “AS IS”
AND “WHERE IS.” WITHOUT LIMITING THE GENERALITY OF THE FOREGOING,
SELLER HEREBY EXPRESSLY DISCLAIMS ANY OTHER REPRESENTATION OR
WARRANTY OF ANY KIND, INCLUDING ANY IMPLIED REPRESENTATION OR B
WARRANTY AS TO CONDITION, MERCHANTABILITY OR SUITABILITY FOR ANY
FARTICULAR PURPOSE AS TO ANY OF THE PURCHASED ASSETS AND SELLER
MAKES NO REPRESENTATION OR WARRANTY TO PURCHASER WITH RESPECT TO
ANY FINANCIAL PROJECTION OR FORECAST RELATING TO THE PURCHASED
ASSETS. WITH RESPECT TO ANY SUCH PROJECTION OR FORECAST DELIVERED
=Y OR ON BEHALF OF SELLER TO PURCHASER, PURCHASER ACKNOWLEDGES
THAT (I) THERE ARE UNCERTAINTIES INHERENT IN ATTEMPTING TO MAKE SUCH.
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PROJECTIONS AND FORECASTS, (II) IT IS FAMILIAR WITH SUCH UNCERTAINTIES,
AND (L) IT HAS MADE ITS OWN EVALUATION OF THE' ADEQUACY AND
ACCURACY OF ALL SUCH PROJECTIONS AND FORECASTS FURNISHED TO IT.

{b) Notwithstanding anything to the contrary contained in this Agreement, (i)
Seller shall have no liability for its indemnification obligations under Section 11.1(a)(i) or
Section 11.1(a)(ii) until the aggregate amount of all Losses incurred by the Purchaser
Indemnified Parties equals or exceeds $1,000,000 (the “Threshold Amount”), in which event
Seller shall be liable for all such Losses from dollar one; it being understood and agreed that the
foregoing Threshold Amount shall not apply to (A) claims for indemnification relating to
Excluded Liabilities, and (B) claims for indemnifications relating to Sections 3.2, 4.10, 4.13(a),
4.14, 4.21, 6.5, 6.15 and 7.1, In each case for which Seller shall be responsible from dollar one,
whether or not the Threshold Amount has been reached and (i1) Purchaser shall have no liability
‘or its indemnification obligations under Section 11.1(b)(i) or Section 11.1(b)(ii) until the
aggregate amount of all Losses incurred by the Seller Indemnified Parties equals or exceeds the
Threshold Amount, in which event Purchaser shall be liable for all such Losses from dollar one;
it being understood and agreed that the foregoing Threshold Amount shall not apply to (A)
claims for indemnification relating to Assumed Liabilities, and (B) claims for indemnification
relating to Sections 3.2, 6.5 and 7.1, in each case for which Purchaser shall be responsible from
dollar one, whether or not the Threshold Amount has been reached; and

{c) In no event shall (i) Seller’s aggregate liability arising out of its
indemnification obligations under Section 11.1(a)(i) and Section 11.1(a)(ii) exceed 50% of the
Purchase Price; it being understood and agreed that the foregoing limitation shall not apply to.
claims for indemnification relating to Excluded Liabilities and any indemnifiable Losses related
to such Excluded Liabilities shall not be deemed to count against or otherwise reduce such
limitation on Seller’s aggregate liability and (ii) Purchaser’s aggregate liability arising out of its
indemnification obligations under Section 11.1(b)(i) and Section 11.1(b)(ii) exceed 50% of the
Purchase Price; it being understood and agreed that the foregoing limitation shall not apply to
claims for indemnification relating to Assumed Liabilities and any indemnifiable Losses related
to such Assumed Liabilities shall not be deemed to count against or otherwise reduce such
Limutation on Purchaser’s aggregate liability. i

11.5 Procedure for Indemnification — Third-Party Claims.

(a) If any Party shall claim indemnification hereunder arising from any Claim
of a third party, the Party seeking indemnification (the “Indemnified Party”) shall notify in
wrung the Party from which indemnification is sought (the “Indemnifying Party”) of the basis
for such Claim, setting forth the nature of the Claim in reasonable detail. The failure of the
Indemnifiec Party to so notify the Indemnifying Party shall not relieve the Indemnifying Party of
any wdemnification obligation hereunder except to the extent that the defense of such Claim is
materiaily prejudiced by the failure to give such notice.

(b) If any proceeding is brought by a third party against an Indemnified Party
anc the Indemnified Party gives notice to the Indemnifying Party pursuant to Seetion 11.5(a), the
[ndemnifying Party shall be entitled to participate in such proceeding and, to the extent that it
wishes. to assume the defense of such proceeding, if (i) the Indemnifying Party provides written
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notice to the Indemnified Party that the Indemnifying Party intends to undertake such defense,
(i1) the Indemnifying Party conducts the defense of the third-party Claim actively and diligently
with counsel reasonably satisfactory to the Indemnified Party and (iii) if the Indemnifying Party
1s a party to the proceeding, the Indemnifying Party has not determined in good faith that joint
representation would be inappropriate because of a conflict in interest. The Indemnified Party
shall, i its sole discretion, have the right to employ separate counsel (who may be selected by
the Indemnified Party in its sole discretion) in any such action and to participate in the defense
thereof, and the fees and expenses of such counsel shall be paid by such Indemnified Party. The
[ndemnified Party shall fully cooperate with the Indemnifying Party and its counsel in the
defense or compromise of such Claim. If the Indemnifying Party assumes the defense of a
proceeding, no compromise or settlement of such Claims may be effected by the Indemnifying
Party without the Indemnified Party’s consent unless (A) there is no finding or admission of any
violation of Law or any violation of the rights of any Person and no effect on any other Claims
that may be made against the Indemnified Party and (B) the sole relief provided is monetary
damages that are paid in full by the Indemnifying Party.

(c) If (i) the Indemnified Party gives notice to the Indemnifying Party of the
commencement of any third-party legal proceeding and the Indemnifying Party does not, within
ten (10) days after the Indemnified Party’s notice is given, give notice to the Indemnified Party
of tae Indemnifying Party’s election to assume the defense of such legal proceeding, (ii) any of
the conditions set forth in clauses (i) through (iii) of Section 11.5(b) above become unsatisfied or
(111) an Indemnified Party determines in good faith that there is a reasonable probability that a
legal proceeding may adversely affect it other than as a result of monetary damages for which it
would be entitled to indemnification from the Indemnifying Party under this Agreement, the
[ndemnified Party shall (upon notice to the Indemnifying Party) have the right to undertake the
defense, compromuse or settlement of such claim; provided that the Indemnifying Party shall
reimburse the Indemnified Party for the Indemnified Party’s costs of defending against the third-
oarty claim (including reasonable attorneys’ fees and expenses) and the Indemnifying Party shall
emain responsible for any indemnifiable amounts arising from or related to such third-party
:laim to the fullest extent provided in this Article XI. The Indemnifying Party may elect to
participate 1n such legal proceedings, negotiations or defense at any time at its own expense.

11.6  Arbitration.

(a) Any and all disputes between the Parties arising out of or relating to this
Agreement (2 “Dispute”) must be resolved through the use of binding arbitration using three (3)
arbitrators, selected in accordance with the Commercial Arbitration Rules of the American
Arbitrauon Association (“444”) as then in effect, as supplemented to the extent necessary to
cetermine any procedural appeal questions by the Federal Arbitration Act (Title 9 of the United
States Code), and shall be administered by AAA. If there is any inconsistency between this
Section 11.6 and the Commercial Arbitration Rules or the Federal Arbitration Act, the terms of
this Section 11.6 will control the rights and obligations of the Parties. If there is more than one
‘1) Arbitrable Dispute that involves the same facts and parties as the facts and parties with
respect to which an arbitration has been initiated pursuant to this Agreement, such disputes shall’
te consolidated into the first arbitration initiated pursuant to this Agreement. No other
arbirraton shall be consolidated with any arbitration initiated pursuant to this Agreement without
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the agreement of the Parties or parties thereto. The Party initiating any Dispute must promptly
notfy AAA 1 wrting of any such action.

(b) Arbitration must be initiated within the applicable time limits set forth in
tas Agreement and not thereafter or if no time limit is given, within the time period allowed by
the applicable statute of limitations. Arbitration may be initiated by either Seller or Purchaser
(“Claimant”) serving written notice on Purchaser or Seller, respectively (“Respondent”) that
(laimant elects to refer the Dispute to binding arbitration (the “Arbitrable Dispute”™).

(c) Claimant’s notice initiating binding arbitration must describe in reasonable
detall the nature of the Arbitrable Dispute and the facts and circumstances relating thereto and
:dentify the arbitrator Claimant has appointed. Respondent shall respond to Claimant within
sixty (60} days after receipt of Claimant’s notice, identifying the arbitrator Respondent has
appointed. If Respondent fails for any reason to name an arbitrator within such sixty (60) day
period, Claimant may upon notice to the AAA and the Respondent, request that the AAA office
in Phoenix, Anzona select the Respondent’s arbitrator, with the AAA giving due regard to the
selection criteria set forth below and input from the Respondent in making such selection. The
two (2) arbitrators so chosen shall select a third arbitrator within thirty (30) days after the second
arbitrator has been appointed. If the two (2) arbitrators are unable to agree on a third arbitrator
within such thirty (30) day selection period, then either Party may, upon notice to the AAA and
the other Party, request that the AAA office in Phoenix, Arizona select the third arbitrator, with
the AAA giving due regard to the selection criteria set forth below and input from the Parties and
other arbirrators in making such selection.

(d) The AAA shall select the third arbitrator not later than thirty (30) days
from the notice of request sent to the AAA in accordance with Section 11.6(c) above. In the
event the AAA should fail to select the third arbitrator within such thirty (30) day period, then
elther Party may petition the Chief United States District Judge for the State of Arizona to select
the third arbitrator. The Party making such petition shall provide a copy thereof to the other
Party. The Chief Judge shall give due regard to the selection criteria set forth below and input
from the Parties and other arbitrators in making such selection. :

(e) Subject to the arbitrators’ award of costs to the prevailing party, Claimant
sna.l pay the compensation and expenses of the arbitrator named by or for it, Respondent shall
pay the compensation and expenses of the arbitrator named by or for it, and Claimant and
Respondent shall each pay one-half (12) of the compensation and expenses of the third arbitrator.
All arbitrators must be neutral parties who have never been officers, directors or employees of
the Parties or any of their Affiliates. Each of the three (3) arbitrators must have not less than
seven (7) vears experience as an attorney or accountant handling complex business transactions
and have formal training in dispute resolution.

() The hearing will be conducted in Phoenix, Arizona, and commence within
sixtv (60) days after the selection of the third arbitrator. The Parties and the arbitrators should
proceed diligently and in good faith in order that the award may. be made as promptly as
possible The arbitrators shall determine the Arbitrable Disputes of the Parties and render a final
award in accordance with the choice of Law set forth in this Agreement. The arbitrators shall
render their decision within sixty (60) days following completion of the hearing. The arbitrators’
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dec:sion shall be in writing and set forth the reasons for the award and shall include an award of
costs 12 the prevalling Party (or an allocation of such costs between the Parties based upon the
extent to which each prevails), including reasonable attorneys’ fees and disbursements and the
fees and expenses of the arbitrators. All statutes of limitations and defenses based upon passage
of time applicable to any Arbitrable Dispute (including any counterclaim or setoff) shall be
interrupted by the filing of the arbitration and suspended while the arbitration is pending. The
terms of this Section 11.6 shall not create nor limit any obligations of a Party hereunder to
defend, indemnify or hold harmless the other Party against Claims or Losses. In order to prevent
irreparable harm, the arbitrators shall have the power to grant temporary or permanent injunctive
or other equitable relief. A Party may, notwithstanding any other provision of this Agreement,
seek temporary injunctive relief or other interim, provisional or interlocutory relief or any order
mn aid of arbitration from any court of competent jurisdiction; provided, that the Party seeking
such relisf shall (if arbitration has not already been commenced) simultaneously commence
arbutration.  Such court-ordered relief shall not continue more than ten (10) days after the
appointment of the third arbitrator and in no event for longer than sixty (60) days. Except as
orovided In the Federal Arbitration Act, the decision of the arbitrators will be binding on and
non-appealable by the Parties. Each Party agrees that any arbitration award against it may be
enforced in any court of competent jurisdiction and that any Party may authorize any such court
:0 enter judgment on the arbitrators’ decisions. The arbitrators may not grant or award Non-
~eimbursable Damages. '

ARTICLE XII

MISCELLANEOUS
12.1  Notices.

(a) Unless this Agreement specifically requires otherwise, any notice, demand
or request provided for in this Agreement, or served, given or made in connection with it, shall
be in writing and shall be deemed properly served, given or made if delivered in person or sent
by facsimile equipment providing confirmation of successful transmission or sent by registered
or cerufied mail, postage prepaid, or by a nationally recognized overnight courier service that
provides a receipt of delivery, in each case, to the applicable Party at the applicable address or
riumber specified below:

If to Purchaser, to:

Arizona Public Service Company
P.O. Box 53999

Phoenix, Arizona 85072
Facsumile No.: (602) 250-3002
Aun: Corporate Secretary
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With a copy to:

Snell & Wilmer L.L.P.

One Arizona Center

Phoenix, Arizona 85004
Facsimile No.: (602) 382-6070
Attn: Matthew P. Feeney

If to Seller to:

PPL Sundance Energy, LLC
303 North Broadway, Suite 400
Billings, Montana 59101
Facsimile No.: (406) 237-6930
Atm: David B. Kinnard

With a copy to:

PPL Services Corporation

Two North Ninth Street
Allentown, Pennsylvania 18101
Facsimile No.: (610) 774-6726
Atm: Eric W. Hurlocker

(b) Notice given by personal delivery, mail or overnight courier pursuant to
this Section 12.1 shall be effective upon physical receipt. Notice given by facsimile pursuant to
this Section 12.1 shall be effective as of the date of confirmed delivery if delivered before 5:00
o.m. Phoenix time on any Business Day or on the next succeeding Business Day if confirmed
deiivery 1s after 5:00 p.m. Phoenix time on any Business Day or during any non-Business Day.

12.2  Entire Agreement. This Agreement and the Ancillary Agreements supersede all
orior discussions, agreements and understandings between the Parties with respect to the subject
martter hereof and thereof and contain the sole and entire agreement between the Parties with
espect to the subject matter hereof and thereof. As of the execution of this Agreement by the
Parties, the Confidentiality Agreement between Purchaser and PPL EnergyPlus dated as of
~ebruary 10, 2004 shall be deemed fully replaced, merged in and superseded by this Agreement
and the Ancillary Agreements as of the Agreement Date for all periods after the Agreement
Date; provided, however, such Confidentiality. Agreement shall remain in full force and effect
W1t Tespect to any event or circumstance that is within the subject matter of such agreement and
that occurred prior to the Agreement Date.

12.3  Expenses. Except as otherwise expressly provided in this Agreement, whether or
not the transactions contemplated hereby are consummated, each Party will be responsible for,
znc will pay, its own costs and expenses incurred in anticipation of, relating to and in connection
with the negotiation and execution of this Agreement and the transactions contemplated hereby.

12.4  Public Announcements. Except as may be required by Law or any applicable |

stock exchange rules, neither Party will issue or make any press releases or other public

> DECISION N& 7504



DOCKET No. E-01345A-04-0407 ET AL

disc.osures concerning this Agreement or the transactions contemplated hereby without first
obtaining consent from the other Party, which consent shall not be unreasonably withheld
conditioned or delayed.

3

12.5  Confidential Informaﬁon.

{a) For a period of two (2) years from and after the Closing, Seller shall cause
any data or information received at any time by Seller or its Affiliates or its or their
Representatives from Purchaser, any data or information regarding Purchaser or its businesses,
operations, financial conditions or prospects, and any data or information regarding the Purchase
Price and other key financial terms of the transactions contemplated hereby and the discussions
among the Parties relating thereto (any of the foregoing, “Purchaser Information™), to be
maintained by Seller, its Affiliates and their respective Representatives in confidence, not to be
utilized for any purpose (except, pending Closing, to prepare therefor) and not to be disclosed for
any purpose. Without limiting the generality of the foregoing, Seller and Purchaser acknowledge
thart, during the Interim Period, Purchaser may conduct one or more solicitations or requests for
proposals from third parties and that the foregoing restrictions concerning the Purchase Price and
other financial terms are necessary in order to protect Purchaser’s interest in the integrity of its
acquisition activities.

(b) From the Agreement Date until the Closing (or, if this Agreement is
earlier terminated, then until two (2) years after the date of such termination, and in any event, in
the case of any Seller Information not contained in the Purchased Assets, from the Agreement
Date until a period two (2) years from and after the Closing), Purchaser shall cause any such data
or information received at any time by Purchaser, its Affiliates or their respective
Representatives from Seller, its Affiliates or their respective Representatives and any such data
or information regarding Seller or its businesses, operations, financial conditions or prospects,
and any data or information regarding the Purchase Price and other key financial terms of the
transactions contemplated hereby and the discussions among the Parties relating thereto (any of
the foregoing, “Seller Information”), to be maintained by Purchaser, its Affiliates and their
respective Representatives in confidence, not to be utilized for any.purposes (except pending
(Closing, to prepare therefor) and not to be disclosed for any purpose. -

() Purchaser and Seller acknowledge that the approvals of the Governmental
Authorities that are required by this Agreement will likely necessitate the provision of
Confidential Information to third parties in proceedings to obtain such approvals. Where a filing
13 made with any Governmental Authority for approval of this Agreement, the Party responsible
for the filing shall request that the Governmental Authority approve a reasonable confidentiality
agreement or protective order that will provide appropriate protections for any Confidential
[aformation of the other Party.

(d) Other than as provided in Section 12.5(c) and with respect to the

coligations under Sections 12.5(a) and 12.5(b), in the event that the Party receiving Confidential
nformation (the “Receiving Party”) 1s requested by any Governmental Authority to disclose any
Confideanal Iaformation of the other Party (the “Disclosing Party”), the Receiving Party shall
g:ve the Disclosing Party prompt written notice of such requirement and shall not disclose any
such Confidenual Information without reasonable assurances from such Governmental Authornity
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at such Confidential Information will be afforded reasonable confidentiality protections by
such Governmental Authority. In the event that the Receiving Party becomes legally compelled
'by deposition, interrogatory, request for documents, subpoena, civil investigative demand or
similar process) to disclose any Confidential Information (or, in the case of any such disclosure
to the ACC, the Receiving Party is required or requested to make such disclosure as a condition
to the approval by the ACC contemplated by Section 8.7(b)), the Receiving Party shall give the
Disclosing Party prompt written notice of such requirement so that the Disclosing Party may
atternpt to seek a protective order or other assurance that confidential treatment will be accorded
to any such portion of such Confidential Information as may be required to be disclosed (and the
Recelving Party shall cooperate reasonably with any such efforts by the Disclosing Party) or
waive compliance with the terms of this Section 12.5. In the event that such protective order or
other remedy is not timely obtained, the Receiving Party agrees to give the Disclosing Party
wrtten notice of the Confidential Information to be disclosed as far in advance of such
disclosure as 1s reasonably practicable, and shall furnish only that portion of the Confidential
Information for which the Disclosing Party has waived compliance with the relevant provisions
of this Section 12.5, or which is in the opinion of the Receiving Party’s legal counsel required to
be disclosed in order to avoid a contempt order or other civil or criminal sanction or penalty.

(e) Notwithstanding the foregoing, the confidentiality obligations set forth in
this Section 12.5 shall not apply to any disclosure of information:

(1) which at the time of disclosure is already in the public domain
through no fault of the applicable Parties, their Affiliates or their respective
Representatives;

(1)  which after disclosure becomes part of the public domain through
no act or fault of the applicable Parties or their Affiliates or their respective
Representatives;

(1)  if such information subsequently becomes known to the applicable
Parties or their Affiliates through no breach of their obligations hereunder;

(iv)  which is independently developed by the applicable Parties or their
Affiliates through no breach of their obligations hereunder; or

(v) required by Law or stock exchange rules; provided that the
applicable Parties shall use, and shall cause their applicable Affiliates, if any, to
use, commercially reasonable efforts to give the other Parties prior notice of such
disclosure in sufficient time to enable such other Parties to protect any such
information.

12.6  Disclosure. Seller may, at its option, include in the Schedules items that are not
matenal 1n order to avoid any misunderstanding, and any such inclusion, or any references to
aoliar amounts, shall not be deemed to be an acknowledgment or representation that such items
are material, to establish any standard of matenality or to define further the meaning of such
terms for purposes of this Agreement. :
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127 Waiver; Remedies Cumulative. Any term or condition of this Agreement may be
waived at any ume by the Party that is entitled to the benefit thereof, but no such waiver shall be
effective unless set forth in a written instrument duly executed by or on behalf of the Party
waiving such term or condition. No waiver by any Party of any term or condition of this
Agreement, 1n any one Or more instances, shall be deemed to be or construed as a waiver of the
same or any other term or condition of this Agreement on any future occasion. The failure of
any Party to assert any of its rights under this Agreement shall not constitute a waiver of such
nights.  All remedies, either under this Agreement or by Law or otherwise afforded, will be
cumulative and not alternative. )

12.8 A4mendment. This Agreement may be amended, supplemented or modified only
by a written instrument duly executed by or on behalf of each Party, which written instrument
indicates that such writing is intended to amend the terms of this Agreement.

12.9  No Third Party Beneficiary. The terms and provisions of this Agreement are
intended salely for the benefit of the Parties and their respective successors or permitted assigns,
and it 1s not the intention of the Parties to confer third-party beneficiary or similar rights upon
any other Person.

12.10 Assignment; Binding Effect. Purchaser may assign its rights and obligations
hereunder to an Affiliate; provided, however, that no such assignment shall release Purchaser
from its obligations hereunder. Except as provided in the preceding sentence, neither this
Agreement nor any right, interest or obligation hereunder may be assigned by either Party
without the prior written consent of the other Party, and any attempt to do so will be null and
void. Subject to this Section 12.10, this Agreement is binding upon, inures to the benefit of and
15 enforceable by the Parties and their respective successors and permitted assigns.

1211 Headings. The headings used in this Agreement have been inmserted for
convenience of reference only and do not define or limit the provisions hereof,

12,12 Invalid Provisions. If any provision of this Agreement is held to be illegal,
vahd or unenforceable under any present or future Law, and if the rights or obligations of any
Farty under this Agreement will not be materially and adversely affected thereby, such provision
will be fully severable, this Agreement will be construed and enforced as if such illegal, invalid
cr unenforceable provision had never comprised a part hereof, the remaining provisions of this
Agreement will remain in full force and effect and will not be affected by the illegal, invalid or
unenforceable provision or by its severance herefrom and in lieu of such illegal, invalid or
unenforceable provision, there will be added automatically as a part of this Agreement a legal,
valid and enforceable provision as similar in terms to such illegal, invalid or unenforceable
provision as may be possible.

12.153 Counterparts; Facsimile. This Agreement may be executed in any number of
ounterparts, each of which will be deemed an original, but all of which together shall constitute
>ae and the same instrument. Any facsimile copies hereof or signature hereon shall, for all
Jurposes, be deemed originals.
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12.14 Governing Law; Venue; and Jurisdiction.

(a) This Agreement shall be govemned by and construed in accordance with
‘he Laws cf the State of Arizona, without giving effect to any conflict or choice of law provision
that would result in the imposition of another state’s Law.

(b) WITH RESPECT TO THE ENFORCEMENT OF ANY ARBITRATION
AWARD PURSUANT TO SECTION 11.6, THE PARTIES HEREBY IRREVOCABLY
SUBMIT TO THE NON-EXCLUSIVE JURISDICTION OF ANY STATE OR FEDERAL
COURT IN PHOENIX, ARIZONA.

(c) WITH RESPECT TO THE ENFORCEMENT OF ANY ARBITRATION
AWARD PURSUANT TO SECTION 11.6, EACH PARTY HEREBY WAIVES, TO THE
SULLEST EXTENT PERMITTED BY LAW, ANY AND ALL RIGHT TO TRIAL BY JURY
N ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING TO THIS
AGREEMENT OR ANY OF THE TRANSACTIONS CONTEMPLATED HEREBY.

12.15 Anorneys’ Fees. If either of the Parties shall bring an action to enforce the
orovisions of this Agreement, the prevailing Party shall be entitled to recover its reasonable
attorneys’ iees and expenses incurred in such action from the non-prevailing Party.

[signature page follows]
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IN WITNESS WHEREOQF, this Agresment has been duly executed and delivered by the
duly authorized officer of each Party as of the date first above written,

SELLER:
PPL SUNDANCE ENERGY, LLC
By:

Name:
Title:

PURCHASER:
ARIZONA PUBLIC SERVICE COMPANY
> i'

By: :
Namc:_7 /dack Lavis
Title: Precident

SIGNATURE PAGE
PURCEASE AGREEMENT

R
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IN WITNESS WHEREOF, this Agreement has been duly executed and delivered by the
duly authorized officer of each Party as of the date first above written,

SELLER:
PPL SUNDANGE ENERGY, LLC

By: Ty VWL

Name: Aﬁm& H. Niller
Title: /4 President

PURCHASER:
ARIZONA PUBLIC SERVICE COMPANY
By:

Name:
Title:

SIGNATURE PAGE

PURCHASE AGREEMENT | 504
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APPENDIX I

DEFINITIONS

“A4.44" has the meaning given to it in Section 11.6(a).

“4CC" means the Arizona Corporation Commission or any successor agency with
jurisdiction over the rates and charges of Purchaser.

“ACC Order” has the meaning given to it in Section 8.7(b).

“Accumulated Provision for Depreciation and Amortization” means the net
accumulated credit balance arising from provisions for depreciation or amortization of assets.
“"he net balance reflects current and prior credits less charges.

“Acquisition Transaction” has the meaning given to it in.Section 6.9.
“ACSM” means the American Congress on Surveying and Mapping, or its successor.
“Actual Prorated Amounts” has the meaning -given to it in Section 3.2(c)(ii).

“Affidavit of Property Value” means the form of Affidavit of Property Value attached
nereto as £xhibit B.

“Affiliate” means any Person that directly, or indirectly through one or more
intermediaries, controls, is controlled by or is under common control with the Person specified.
For purposes of this definition, control of a Person means the power, directly or indirectly, to
cirect or cause the direction of the management and policies of such Person whether through
ownership of voting securities or ownership interests, by contract or otherwise, and specifically
with respect to a corporation, partnership or limited liability company, means direct or indirect
cwnership of more than 50% of the voting securities in such corporation or of the voting interests
1 a partnership or limited liability company. '

“Agreement’ has the meaning given to it in the recitals.
“Agreement Date” has the meaning given to it in the introduction to this Agreement.
“ALTA” means the American Land Title Association, or its successor.

“Ancillary Agreements” means the Assumption Agreement, the Affidavit of Property
Vaiue, the Deed, the Bill of Sale and Assignment of Rights, the Form of Certification of Non-
Foreign Status, the Guaranty Agreement and such other documents, instrurnents, certificates or
agreements as may be executed and delivered in connection with this Agreement or the

foregoing.

“Arbitrable Dispute” has the meaning given to it in Section 11.6(b).
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“Assets” of any Person means all assets and properties of every kind, nature, character
an¢ description (whether real, personal or mixed, whether tangible or intangible and wherever
situated), including the goodwill related thereto, operated, owned or leased by such Person.

“Assumed Liabilities” has the meaning given to it in Section 2.3.
“Assumption Agreement” has the meaning given to it in Section 3.5(c).
“Available Employees” has the meaning given to it in Section 6.5(a).

“Benefit Plans” means (2) each “employee benefit plan,” as such term is defined in
Section 3(3) of ERISA, (b) each plan that would be an “ ‘employee benefit plan”, as such term is
defined in Section 3(3) of ERISA, if it was subject to ERISA, such as foreign plans and plans for
airectors, (c) each stock bonus, stock ownership, stock option, stock purchase stock appreciation
nights, phantom stock, or other stock plan (whether qualified or nonqualified), and (d) each
Donus or incentive compensation plan.

“Bill of Sale and Assignment of Rights” means the form of Bill of Sale and Assignment
of Raghts from Seller to Purchaser attached hereto as Exhibit D.

“Books and Records” means all books, operating records, operating, safety and
maintenance manuals, engineering design plans, blueprints and as-built plans, specifications,
procedures and similar items relating specifically to the Purchased Assets.

“Business” means the ownership and operation of the Project, including the generation
and sale of electricity and capacity at or from the Project and the conduct of other activities
related or incidental to the foregoing.

“Business Day” means a day other than Saturday, Sunday or any day on which banks
located 1n the State of Arizona are authorized or obligated to close.

“Certificate of Environmental Compatibility” means the Decision of the Arizona Power
Plant and Transmission Line Siting Committee and Certificate of Environmental Compatibility
issued on April 11, 2001, and revised nunc pro tunc on June 25, 2001, by the Arizona Power
Plant and Transmission Line Siting Committee in Case No. 107, Docket No. L-00000W-00-0107
(Decision No. 63863), as affirmed and approved on July 9, 2001 by the Arizona Corporation
Commussion, with respect to the Project.

“Charter Documents” means with respect to any Person, the articles of incorporation or
organization and by-laws, the limited partnership agreement, the partnership agreement or the
limited liability company agreement, or such other organizational documents of such Person,
iacluding those that are required to be registered or kept in the place of incorporation,
crganization or formation of such Person and which establish the existence of such Person as a
ezal Selsta¥

“Claim” means any demand, claim, action, investigation, legal proceeding (whether at
iaw Or in equity) or arbitration.
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“Claimant” has the meaning set forth in Section 11.6(b).

“Closing” means the closing of the transactions contemplated by this Agreement, as
orovided for in Section 3.3.

“Closing Date” means the date on which Closing occurs.
“Code” means the Internal Revenue Code of 1986, as amended.

“Confidential Information” means Seller Information or Purchaser Information,
ndividually or collectively as the context may require.

“Continued Employee” has the meaning set forth in Section 6.5(b).
“Contract” means any written contract, lease, license, evidence of indebtedness,

morigage, indenture, purchase order, binding bid, letter of credit, security agreement or other
‘egally binding arrangement.

“Credit Rating” means (i) with respect to any entity other than a financial institution, the

current (A) rating 1ssued or maintained by S&P or Moody’s with respect to such entity’s senior,
unsecured debt securities or .(B) corporate credit rating or long-term issuer rating issued or
maintained with respect to such entity by S&P or Moody’s, or (ii) if such entity is a financial
‘nstitution, the ratings issued or maintained by S&P or Moody’s with respect to such entity’s
.ong-term, unsecured, unsubordinated deposits.

“Deed” means the form of Special Warranty Deed from Seller to Purchaser attached
hereto as Exhibit C.

“Disclosing Party” has the meaning given to it in Section 12.5(d).
“Dispute’” has the meaning given to it in Section 11.6(a).

“DWR" has the meaning given to it in Section 4.13(s)(iv).

“Environmental Claim” means any Claim arising out of or related to any violation of
tnvironmental Law, or in respect of any Environmental Conditions or Hazardous Materials.

“Environmental Condition” means the presence or Release to the environment, whether
zt the Real Property or otherwise, of Hazardous Materials, including any migration of Hazardous
Materials through air, soil or groundwater at, to or from the Real Property or at, to or from any
Off-Site Location, regardless of when such presence or Release occurred or is discovered.

“Environmental Law” means any Law relating to (1) facility siting, land use and
environmental matters, (i1) the control of any pollutant, or protection of the air, water, or land,
{u1) soad. gaseous or liquid waste generation, handling, treatment, storage, disposal or
transpoTiation, (1v) exposure to hazardous, toxic or other harmful substances, and (v) the
protection and enhancement of the environment. Environmental Laws shall include the
Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. § 9601 et
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seq., tne Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq.; the Federal Water
Poliunon Control Act, 33 U.S.C. § 1251 et seq.; the Clean Air Act, 42 U.S.C. § 7401 et seq.; the
Hazardous Materials Transportation Act, 49 U.S.C. § 1471 et seq.; the Toxic Substances Control
Act. 15 U.S.C. §§ 2601 through 2629; the Oil Pollution Act, 33 U.S.C. § 2701 et seq.; the
Emergency Planning and Community Right-to-Know Act, 42 U.S.C. § 11001 et seq.; the Safe
Dnnking Water Act, 42 U.S.C. §§ 300f through 300j; Endangered Species Act, 16 U.S.C. §§
1531 et seq.; Federal Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. §§ 136 et seq.;
Occupatioral Safety and Health Act; National Environmental Policy Act; Comprehensive Air
Quality Act, AR.S. §§ 49-401 et seq.; Arizona Emergency Planning and Community Right-to-
Know Act, ARS. §§ 26-341 et seq.; Water Quality Control, A.R.S. §§ 49-201 to 391; Solid
Waste Management, A.R.S. §§ 49-701 to 881; Hazardous Waste Disposal, A.R.S. §§ 49-901 to
¢71; Underground Storage Tank Act, A.R.S. §§ 49-1001 to 1073; Groundwater Management
Act. ARS. §§45-401 to 704 and all similar Laws of any Governmental Authority having
junsdiction over the assets in question addressing pollution or protection of the environment and
all amendments to such Laws and all regulations implementing any of the foregoing.

“Environmental Liabilities” means all Liabilities with respect to the Purchased Assets or
the Business arising under or relating to Environmental Laws or relating to any Environmental
Claim, including settlements, judgments, costs and expenses, including reasonable attorneys
fees, whether based on common law or Environmental Laws.

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.

“ERISA Affiliate” means any entity, trade or business that is a member of a group
described in Section 414(b), (c), (m) or (o) of the Code or SectiOn 4001(b)(1) of ERISA that
includes Seller, or that is 2 member of the same “controlled group” as Seller pursuant to Section
4001(a)(14) of ERISA; provided, that Seller shall not be considered to be an ERISA Affiliate
from and after the Closing Date.

“Estimated Prorated Amounts™ has the meaning given to it in Section 3.2(c)(ii).
“Excluded Assets” has the meaning given to it in Section 2.2.
“Excluded Coﬁtracts” has the meaning given to it in Section 2.2(f).
“Excluded Environmental Liabilities” has the meaning given to it in Section 2.4(i).
“Excluded Items” has the meaning given to it in Section 2.2(h).

“Excluded Liabilities™ has the meaning given to it in Section 2.4.

“Excluded Tort Liabilities” has the meaning given to it in Section 2.4(j).

“Existing Survey” has the meaning given to it in Section 4.13(b).

“Existing Title Policies” means (a) Title Insurance Policy No. 0-993-2374088, dated
September 21, 2001, by Stewart Title and Trust of Phoenix, Inc. insuring PPL Sundance Energy,

I1-4 ' .
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L._C. and (b) Title Insurance Policy No. 0-9993-2407891, dated November 19, 2001, by Stewart
T.tle and Trust of Phoenix, Inc. insuring PPL Sundance Energy, LLC.

“FERC" means the Federal Energy Regulatory Commission, or its successor.

“Final Order” means an action by a Governmental Authority as to which: (a) no request
“cr stay of the action is pending, no such stay is in effect and if any time period is permitted by
applicable Law for filing any request for such stay, such time period has expired; (b) no petition
“or rehearing, reconsideration or application for review of the action is pending and the time for
“iling any such petition or application has expired; (c) such Governmental Authority does not
have the action under reconsideration or subject to rehearing on its own motion or otherwise and
the ume In which such reconsideration or rehearing is permitted has expired; and (d) no appeal to
a court, or a request for stay by a court of the Governmental Authority’s action is pending or in
etfect and the deadline for filing any such appeal or request has expired. For purposes of
determuning the consent and approval of Governmental Authorities under the HSR Act, a “Final
Order” shall include the signing of any stipulation between the Governmental Authority and the
Rarties allowing consummation of the transactions contemplated hereby and by the Ancillary
Jocuments.

“FIRPTA Affidavir” means an affidavit, signed by and acknowledged on behalf of Seller
nder penalties of perjury, certifying that Seller is not a nonresident alien, foreign corporation,
“oreign partnership, foreign trust, foreign estate, or other foreign person within the meaning of
Section 1443 and 7701 of the Internal Revenue Code of 1986, as amended, and the associated
Treasury Regulations.

“GAAP means generally accepted accounting principles in the United States of America
applied on a consistent basis. :

“Good Operating Practices” means, with respect to the Project or the Purchased Assets,
ihe practices, methods and acts generally engaged in or approved by a significant portion of the
independent electric power industry in the WECC for similarly situated facilities in the WECC
during a particular time period, or any of such practices, methods, and acts, which, in the
exercise of reasonable judgment in light of the facts known or that reasonably should be known
at the time a decision is made, would be expected to accomplish the desired result in a manner
consistent with applicable Law, reliability, safety, environmental protection, economy and
expedition. and taking into consideration the requirements of this Agreement, the Material
Contracts and the other Contracts affecting the operation of the Project. Good Operating
Practices are not intended to be limited to the optimum practices, methods or acts, to the
exclusion of all others, but rather to inciude a spectrum of possible practices, methods or acts
generallv acceptable 1n the region during the relevant period in light of the circumstances.

“Governmental Authority” means any court, tribunal, authority, agency, commuission,
official or other wnstrumentality of the United States, or any domestic state, province, county, city
or other politica! subdivision or similar governing entity, and including any governmental, quasi-
¢overnmental or non-governmental body administering, regulating or having general oversight
over gas, electricity. power or other markets.
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“Guaranty Agreement” has the meaning given to it in Section 3.4(j).

“Hazardous Material” means any chemicals, materials, substances, or items in any form,
whether solid, liquid, gaseous, semisolid, or any combination thereof, whether waste materials,
raw materials, chemicals, finished products, by-products, or any other materials or articles,
which are listed or regulated as hazardous, toxic or dangerous or as waste or a contaminant, or
are otnerwise lListed or regulated, or for which liability or standards of care are imposed, under
any Environmental Law, including petroleum products, asbestos, PCBs, coal combustion by-
products, urea formaldehyde foam insulation, lead-containing paints or coatings, and any
substances included in the definition of “hazardous debris,” “hazardous substances,” “hazardous
matenials,” “hazardous wastes,” “toxic substances,” “pollutants,” “contaminants” or words of
sumilar import, under any Environmental Law.

ke bR 13

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976 and the
rules and regulations thereunder.

“Improvements” means all buildings, structures, fixtures and improvements located on
the Real Property or included in the Purchased Assets, including those under construction as of
the Closing Date.

“Indemnified Party” has the meaning given to it in Section 11.5(a).
“Indemnifying Party” has the meaning given to it in Section 11.5(a).

“Independent Accountants” means 2 nationally recognized firm of independent certified
public accountants that is mutually acceptable to Seller and Purchaser.

“Insured Exception” has the meaning given to it in Section 6.11(c).

“Intellectual Property” means the following intellectual property rights, both statutory
and common law rights, if applicable: (a) copyrights, and registrations and applications for
ragistration thereof, (b) trademarks, trademark rights, service marks, service mark rights, trade
names, trade name rights, slogans, domain names, logos and trade dress, and registrations and
zpplications for registrations thereof, (c) patents, as well as any reissued and reexamined patents
and extensions corresponding to the patents, and any patent rights and patent applications, as
well as any related continuation, continuation in part and divisional applications and patents
issuing therefrom and (d) trade secrets and confidential information, including ideas, designs,
concepts, inventions, compilations of information, methods, techniques, procedures, processes
znd other know-how, whether or not patentable.

“Interim Period’ has the meaning given to it in Section 6.1.
“Inventory Adjustment Notice” has the meaning given to it in Section 3.7(c).

“Investment Grade Entity” means an entity having a Credit Rating of BBB- or above
from S&P and Baa3 or above from Moody’s.

1-6 .
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“Knowledge” when used in a particular representation or otherwise herein (a) with
respect to Seller, means Seller’s Knowledge, and (b) with respect to Purchaser, means
Purchaser's Knowledge.

“Laws” means all laws, statutes, rules, regulations, ordinances, Judgments, orders,
cecrees and other pronouncements having the effect of law of any Governmental Authority.

“Liability” with respect to any Person, any liability, indebtedness or obligation of such
Person of any kind, character or description, whether known or unknown, absolute or contingent,
accrued or unaccrued, disputed or undisputed, liquidated or unliquidated, secured or unsecured,
joint or several, due or to become due, vested or unvested, executory, determined, determinable
cr otherwise, and whether or not the same is required to be accrued on the financial statements of
such Person.

“Lien means any mortgage; deed of trust; pledge; security interest; adverse possessory
right; mechanic’s, materialmen’s or other lien; covenant, condition or restriction; charge or
assessment; lease; easement; license; purchase option; right of first refusal; or any other matter
atfecting title of any nature whatsoever.

“Loss” means any and all judgments, losses, Liabilities, amounts paid in settlement,
camages, fines, penalties, deficiencies, losses and expenses (including interest, court costs,
reasonadle fees and expenses of attomeys, accountants and other experts or other reasonable
expenses of litigation or other proceedings or of any claim, default or assessment). For all
rurposes 1n this Agreement the term “Losses” does not include any Non-reimbursable Damages.

“Martin Farms Indemnity Obligations” has the meaning given to it in Section 11.1(d).
“Martin Farms Lease” has the meaning given to it in Section 4.13(s)(iv).

“Material Contract” or “Material Contracts” has the meaning given to it in
Section 4.12(a).

“Minimum Inventory Amoun?” means one million fifty thousand dollars ($1,020,000).
“Moody’s” means Moody’s Investor Services, Inc., or any successor thereto.
“Non-reimbursable Damages” has the meaning given to it in Section 11.2(b).-

“Off-Site Location” means any real property other than the Real Property.

“Original Cost” means the cost of utility property at the time such property was brought

nto service
“Participation Agreement” has the meaning given to it in Section 6.15.
(o) f=}

“Parry” means each of Purchaser and Seller, individually; and “Parties” means Purchaser
and Selier, coliectively.
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“Permits” means all licenses, permits, certificates of authority, authorizations, approvals,
franchises, exemptions, variances, consents, orders, Judgments or decrees granted by, or any
notices to, declarations of, or filings or registrations with, any Governmental Authority under any
provision of any applicable Laws.

“Permitted Lien” means (a) any Lien for Taxes not yet due or delinquent; (b)
imperfections or irregularities of title and other Liens that would not, individually or in the
aggregate, reasonably be expected to have a Seller Material Adverse Effect; (c) zoning, planning,
entitlement, conservation restriction and other similar governmental limitations and restrictions;
(d) any Lien to be released on or prior to Closing; (e) any statutory Lien (other than mechanics’
or materialmen’s Liens) ansing in the ordinary course of business by operation of Law with
respect to a Liability that is not yet due or delinquent; and (f) each item set forth on Schedule 2.1;
provided, however, that Permitted Liens shall include (i) any Lien for Taxes and (ii) any
statutory Lien, to the extent not otherwise included in clauses (a) and (e) above, but only if such
are being contested in good faith by appropriate proceedings for which adequate reserves have-
been established in accordance with GAAP.

“Person” means any natural person, corporation, general partners'hip, limited partnership,
limuted liability company, proprietorship, other business organization, trust, union, joint venture,
association, whether or not a legal entity, and any Governmental Authority.

“Plant Acquisition Adjustment” means the difference between the cost to the utility of
plant acquired as an operating unit or system by purchase, merger, consolidation, liquidation or
otherwise, and the Omginal Cost of such plant less the amount(s) credited at the time of
acquisition to Accumulated Provision for Depreciation and Amortization.

“Post-Closing Inventory Amount Determination” has the meaning given to it in
Section 3.7(c).

“PPL Energy Supply” means PPL Energy Supply, LLC, a Delaware limited liability
company and Affiliate of Seller.

“PPL EnergyPlus” means PPL EnergyPlus, LLC, a Pennsylvania limited liability
company and Affiliate of Seller.

“PPL Montana” means PPL Montana, L1LC, a Delaware limited liability company and
Affiliate of Seller.

“Pre-Closing Environmental Liabilities/Tort Liabilities” has the meaning given to it In
Section 11.1(c).

“Pre-Closing Transactions’” has the meaning given to it in Section 6.14(b).

“Prepayments” means all advance payments, including but not limited to any advance
rayments made In connection with the Master Power Purchase and Sale Agreement
Confirmation Letter, for a term beginning June 1, 2003, by and between Tucson Electric Power
and PPL EnergyPlus, LLC, as amended by Amendment dated May 6, 2003, prepaid expenses,
progress payments and deposits of Seller, rights to receive prepaid expenses, deposits or progress
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payments relating to the ownership, operation and maintenance of the Purchased Assets, but not
:ncluding any prepaid expenses or deposits attributable to Excluded Assets.

“Projecr” means the 450 MW generating plant located on a site owned by Seller in Pinal
County, Anzona, together with all auxiliary equipment, ancillary and associated facilities and
equipment, electrical transformers, pipeline and electrical interconnection and metering facilities
(whether owned or leased) that are located at such site, together with all other improvements that
are located at such site.

“Project Employee” has the meaning given to it in Section 4.21(a).

“Property Tax Return” means any returns, declarations, reports, bills, claims for refund,
:nformation returns or other documents (including any related or supporting schedules,
statements or information) filed or required to be filed in connection with the determination,
assessment or collection of any Property Taxes or in connection with the administration of any
statutes, laws, rules, regulations, orders or awards of any Governmental Authorities relating to
any Property Taxes.

“Property Taxes” means any tax, imposition or assessment resulting from and relating to
the assessment of real or personal property by any Governmental Authority.

“Prorated Difference’” has the meaning given to it in Section 3.2(c)(ii).
“Purchase Price” has the meaning given to it in Section 3.1.
“Purchase Price Allocation Schedule” has the meaning given to it in Section 3.6.

“Purchased Assets” means, subject to the Permitted Liens, all of the right, title and
interest in. to and under the real and personal property, tangible or intangible, constituting the
Project or used principally for generation purposes in connection with the Project including the
‘ollowing assets owned by Seller: (i) the Real Property described on Schedule 4.13(a) as
associated with the Project, together with all easements, rights of way and privileges (including
water rights) relating to the Project; (ii) all inventories of fuels, supplies, materials and spares
located on or in transit to the Real Property on the Closing Date or otherwise held for use
principally in connection with the Project on the Closing Date; (iii) the machinery, equipment,
vehicles, furniture and other personal property located on the Real Property or held for use
principally in connection with the Project on the Closing Date, including the items of personal
property included in Schedule 4.14 as being associated with the Project, and all Warranty Rights;
(tv) the Transferred Contracts; (v) the Transferred Permits; (vi) the Transferred Intellectual
Property; ivil) zll Books and Records; (viii) all financial records relating primarily to the
Purchased Assets, and plant in service, construction work in process, fuel inventory, spares and
materia.s and supplies in 1nventory records; (ix) any emission reduction credits paid for or
cbtained for the Purchased Assets; (x) Prepayments; and (xi) all rights, privileges, claims, causes
cf action and options against any third parties (including indemnification, contribution and
1asurance claims) relating to any Purchased Assets or Assumed Liabilities.

“Purchaser” has the meaning given to it in the introduction to this Agreement.
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“Purchaser Approvals’” has the meaning given to it in Section 5.3(c).

“Purchaser Indemnified Parties” has the meaning given to it in Section 11.1(a).

“Purchaser Information™ has the meaning given to it in Section 12.5(a).

“Purchaser Material Adverse Effect’” means a material adverse effect on (i) the ability of
Purchaser to perform its obligations under this Agreement, (ii) the validity or enforceability of
tais Agreement or any of the Ancillary Agreements, or (iii) the rights or remedies of Seller
hersunder or thereunder.

“Purchaser’s Applicable Contracts” has the meaning given to it in Section 9.8(c).
“Purchaser’s Knowledge” has the meaning given to it in Section 5.4.
“Purchaser’s Notice” has the meaning given to it in Section 6.11(b).

“Real Property” means the real property of which any of the Project is a part or on which
thne Project is located, together with all rights, privileges, easements and rights-of-way
appurtenant thereto and Improvements thereon, as described in Schedule 4.13(a).

“Real Property Leases” has the meaning given to it in Section 4.13(c).
“Receiving Party” has the meaning given to it in Section 12.5(d).
“Records” has the meaning given to it in Section 6.14(a).

“Release” means any actual or threatened release, spill, emission, migration, leaking,
pumping, injection, deposit, disposal or discharge of any Hazardous Materials into the
environment, to the extent prohibited under applicable Environmental Laws.

“Representatives” means, with respect to any Person, such Person’s officers, directors,
emplovees, counsel, accountants, financial advisers, consultants and other advisers.

“Request Date” has the meaning given to it in Section 3.2(c)(ii).
“Respondent” has the meaning given to it in Section 11.6(b).

“S&P” means the Standard & Poor’s Rating Group, a division of The McGraw-Hill
Companies. Inc.. or any successor thereto.

“Schedules” means the disclosure schedules prepared by Seller and attached to this
Agrzement '

“Seller” has the meaning given to it in the introduction to this Agreement.
“Seller Approvals” has the meaning given to it in Section 4.3(c).
“Seller Consents” has the meaning given to it in Section 4.3(b).
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“Seller Indemnified Parties” has the meaning given to it in Section 11.1(b).
“Seller Information” has the meaning given to it in Section 12.5(b).

“Seller Material Adverse Effect” means an effect caused by any event, circumstance,
condition. development, or occurrence, individually or in the aggregate, that is or is reasonably
-kely to be matenially adverse to the Business, Purchased Assets or operations, performance or
condition (financial or otherwise) of Seller or the Project, taken as a whole; provided that the
“ollowing shall not be considered when determining whether a Seller Material Adverse Effect
nas occurred: any effect resulting from (i) any change resulting from changes In the
mternational, national, regional or local wholesale or retail markets for electricity; (ii) any
change resulting from changes in the international, national, regional or local markets for any
“uel used at the Project; (ii1) any change resulting from changes in the North American, national,
regional or local electncity or gas transmission systems; (iv) any change in the financial
condition or results of operations of Seller caused by the pending sale of the Purchased Assets to
Purchaser; ‘or (v) any actions to be taken pursuant to or in accordance with this Agreement,
excluding any actions taken by Seller pursuant to the “emergency situations” provision in the last
paragraph of Section 6.3.

“Seller Plans™ has the meaning given to it in Section 6.5(c).

“Seller’s Knowledge” has the meaning given to it in Section 4.4.

“Survey” has the meaning given to it in Section 6.11(a)(ii)(B).

“Synthetic Lease Transaction” has the meaningvgivén to it in Section 6.15.

“Tax” or “Taxes” means any federal, state, local or foreign income, gross receipts, ad
valorem, sales, transaction privilege or use, employment, social security, disability, occupation,
rent, property, severance, value added, transfer, capital stock, excise or other taxes, charges, fees,
ievies or other assessments imposed by or on behalf of any Taxing Authority, including any
interest or penalty thereon, or any addition thereto.

“Tax Return” means any returns, declarations, reports, bills, claims for refund,
information returns (including where permitted or required, any consolidated, combined or
unitary returns) or other documents (including any related or supporting schedules, statements or
:aformation) flied or required to be filed in connection with the determination, assessment or
collection of any Taxes or in connection with the administration of any statutes, laws, rules,
regu.anions, orders or awards of any Governmental Authorities relating to any Taxes.

“Taxing Authority” means, with respect to any Tax, the Governmental Authority that
rmposes such Tax, and the Governmental Authority (if any) charged with the collection of such
Tax ror the Governmental Authority that imposes such Tax.

‘Termination Date” has the meaning given to it in Section 10.1(g).

“Threshold Amount” has the meaning given to it in Section 11.4(b).
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"Title Commitment” has the meaning given to it in Section 6.11(a)(i)(A).

"Title Exception Documents " has the meaning given to it in Section 6.11(2)(i)(B).
“Title Insurer” has the meaning given to it in Section 6.11(a)(i).

“Title Objection” has the meaning given to it in Secﬁon 6.11(b).

“Tort Liabilities” means all Liabilities (other than Environmental Liabilities) to third
parties for personal injury or tort, or similar causes of action arising out of the Business or the
ownersnp, lease, maintenance or operation of the Purchased Assets.

“Transfer Taxes” means all transfer, sales, transaction privilege, use, goods and services,
value added, documentary, stamp duty, gross receipts, excise, transfer and conveyance Taxes and
other similar Taxes, duties, fees or charges.

“T ransferred Contracts” means all Contracts to which Seller (or any Affiliate of Seller)
is a party and relating to the Business or by which the Purchased Assets may be bound (including
the Material Contracts but excluding the Excluded Contracts), subject to receipt of necessary
consents and approvals.

“Transferred Intellectual Property” means the Intellectual Property identified on
Schedule 4.18 as “Transferred Intellectual Property,” subject to receipt of necessary consents and
approvals, and any plant drawings, equipment performance data, design criteria or maintenance
records collected by the Seller’s data collection or other information technology systems or
software and relating to the Project, whether or not identified on Schedule 4.18 as “Transferred
Intellectual Property.” '

“Transferred Permits” means the Permits identified on Schedule 4.15 as “Transferred
Permnits,” subject to receipt of necessary consents and approvals.

“Warranty Rights” means warranties against manufacturers or vendors relating to the
Purchased Assets, to the extent that such warranties relate specifically to the Project, are
unexpired as of the Closing and are transferable, including those warranties set forth on
Schedule 4.12(e).

“Water Rights” has the meaning given to it in Section 4.13(s)(i).

“Water Rights Certificate” has the meaning given to it in Section 4.13(s)(iv).

“WECC means the Western Electricity Coordinating Council, or its successor. -
“Welfare Benefils” has the meaning given to it in-Section 6.5(e).

“Wells” has the meaning given to it in Section 4.13(s)(iD).
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Revised Schedule PD-4

IT IS THEREFORE ORDERED that Arizona Public Service Company is granted
an accounting/rate-making Order to defer, for later recovery through rates, the costs,' net
of any savings,’ of owning, operating, and maintaining the Sundance Generating Station
and associated facilities. Nothing in this Decision shall limit the Commission’s authority
to review the acquisition and to make disallowances thereof due to imprudence.’

IT IS FURTHER ORDERED that Arizona Public Service Company’s authority to
defer costs is limited to _ * months from the date that APS acquires the Sundance

Generating Station.

IT IS FURTHER ORDERED that the accumulated deferral balance associated
with all amounts deferred pursuant to this Decision shall be included in cost of service for
rate-making purposes in Arizona Public Service Company’s next rate case. Nothing in
this Decision shall limit the Commission’s authority to review such balance and to make
disallowances thereof due to imprudence, errors or inappropriate application of the order,
but any such review shall consider the total costs incurred by APS.

Add to Staff Condition No. 8

To determine whether or not costs have been otherwise recovered, for each
quarter APS shall compare its adjusted return on average equity (excluding competitive
energy trading and purchases for resale) for the previous twelve months as filed with the
Commission with the cost of equity last found reasonable in 2 Company rate proceeding.
If the actual return exceeds the authorized return, the amount of the deferral for the
quarter shall be reduced by the difference between the actual and authorized return times
the actual average equity for such twelve month period. ‘

Add to Staff Condition No. 11

Provided, however, that the deferral shall be further reduced by the portion of the
avoided capacity payments resulting from the termination of the PPL Track B contract
that would have otherwise been retained by APS under its participation in the proposed
PSA, to ensure that all avoided costs from the termination of such contract benefit
custorners.

Excluding overhead costs.
! Savings are fuel and purchased power savings and off-system sales margins resulting from the acquisition
of Sundance.
: The last sentence would apply if Staff’s position on APS’ request for a prudence finding is adopted. If the
Commussion were to conclude at this time that the acquisition was prudent, this sentence would not be necessary.
‘ Either 36 months or 60 months depending on the Commission’s resolution of the term of the deferral.
Also, this revised schedule does not address APS’ request for a debt return on the balance of the deferral.

EXHTBIT B
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Revised Schedule PD-4

IT IS THEREFORE ORDERED that Arizona Public Service Companys-request-
for_is granted an accounting/rate-making Order pefaai-t&ag—}t—to defer—aﬂé—eapﬁahze for
later recovery through rates, the costs,! net of any savings,? of owning, operating, and
maintaining the Sundance Generatmg Station and assoc1ated fac111t1es—be—aﬂd-—hefeby—is-
gvsa;&ted \Lnl,j in_this Decision shall limit the € DINML ]

IT IS FURTHER ORDERED that Arizona Public Service Company’s authority to
defer costs 1S lumted to ﬁve—ye&rﬂsa_mgm from the date eﬁa—ﬁﬂa—eemmﬁs&ea—efdef-

IT IS FURTHER ORDERED that the regulatory—assetaccumulated deferral

balance associated with all amounts deferred pursuant to this Decision shall be included
in cost of service for rate-makmg purposes in Anzona Public Serv1ce Company’s next
rate case—&s—wa—l—l Not i
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Arizona Public Service Company
Docket No. E-01345A-04-0407
PPL Sundance Energy, LLC
Docket No. L-0000W-00-0107
Page 6

Exhibit 1

Explanation of Staff’s Condition No. 8

The bundled rates set forth in the settlement agreement in APS’ pending rate case (Docket No. E-01345A-
03-0437) include unbundled generation rates. To the extent customer energy and demand use increases over the
base leve] (billing determinants) used to derive the settlement rates, APS will generate incremental revenues to
offset any additional costs it incurs to serve that growth. The unbundled generation rates include the fixed and
vanable costs of generation. By definition, the variable costs increase with increased generation. Therefore, APS
will need the variable portion of the generation rates to provide revenue to cover variable costs related to growth,
However, since fixed costs do not vary with growth, the incremental revenue generated by the fixed portion of

generation rates represents revenue available to offset the cost of new generation assets such as the Sundance
Generation Station.:

The base cost of fuel and purchased power can be considered as the variable portion of generation costs.
Accordingly, the fixed portion of costs included in the generation rates can be derived by subtracting the base cost of
fuel and purchased power ($0.020743 per kWh per the settlement agreement) from the unbundled generation rates.
The amount of incremental revenue that represents amounts recovered for new generation can be calculated by
applying the fixed cost portion of the generation rates to the increase in customer energy and demand over the base

level. The amount recovered for new generation represents the amount of Sundance. Generation Station costs that
APS has recovered, and it is the amount to deduct from deferred costs.

The following example is solely for the demonstrative purpose of showing the calculation. None of the figures are
intended to predetermine the outcome of any issues in the APS rate case, such as the base cost of fuel and purchased
power or any other proceeding before the Commission:

Rate Schedule E-10

First 400 kWh  Next400 KWh Add’lkWh Total

Total Generation Rate $0.035180 $0.060790 $0.063490
Base Cost of Fuel/Power $0.020743 $0.020743 $0.020743
Fixed Cost Rate $0.014437 $0.040047 $0.042747

Billing Determinants (kWh) - Assumed

Actual Volume 2,200,000 1,200,000 450,000

Base Level 2,000,000 1,000,000 500.000

Difference 200,000 200,000 (50,000)

Fixed Cost Rate $0.014437 $0.040047 $0.042747

Deferral Adjustment $2,887.40 $8,009.40 ($2,137.35) $8,759.45

The monthly costs to deduct from deferred Sundance Generation Station costs can be calculated by
comparing, on a monthly basis, the actual billing determinants going forward to the base level billing determinants
for each rate schedule, and then applying the corresponding fixed cost rate for each rate schedule to the billing
determinant difference as shown in the example, and finally aggregating the individual rate schedule amounts. The

cumulative monthly deductions represent the total generation costs recovered and an amount to deduct from eligible
deferred costs.
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Exhibit 2

Addendum to Staff Condition No. 8

To calculate the amount of eligible deferred costs that have been otherwise recovered, APS will compare
each month, for each of its unbundled rate schedules, the current monthly energy and demand volumes billed to the
corresponding monthly base volumes used to establish those generation rates. APS will then apply a fixed cost rate
(FCR) for each rate schedule to the energy and demand differences. The products of those calculations shall be
deemed costs recovered and deducted from the balance of deferred costs eligible for recovery. The FCR for each
rate schedule is equal to the generation rate less the base cost of fuel and purchased power.

Addendum to Staff Condition No. 11

Provided. however, that the deferral shall be further reduced by the portion of the avoided capacity
payments resulting from the termination of the PPL Track B contract that would have otherwise been retained by
APS under its participation in the proposed PSA, to ensure that all avoided costs from the termination of such
contract benefit customers.

EXHIBIT C
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Exhibit 3

Staff’s Recommended Accounting Order

[T IS THEREFORE ORDERED that Arizona Public Service Company is authorized to defer, for later
recovery through rates, the costs,’ net of any savings,’ of owning, operating, and maintaining the Sundance
Generating Station subject to the conditions adopted herein.? Nothing in this Decision shall limit the Commission’s
authority to review the acquisition and to make disallowances thereof due to imprudence, errors or inappropriate
application of the order.

[TIS FURTHER ORDERED that Arizona Public Service Company’s authority to defer costs is limited to
50 months from the later of the date that APS acquires the Sundance Generating Station or the new rates go into
effect and only 1f the Power Supply Adjuster in the APS rate case is adopted.

[T IS FURTHER ORDERED that the accumulated deferred balance associated with all amounts deferred
pursuant to this Decision will be included in the cost of service for rate-making purposes in Arizona Public Service
Company’s next general rate case. Nothing in this Decision shall limit the Commission’s authority to review such
balance and to make disaliowances thereof due to imprudence, errors, or inappropriate application of the order.

Excluding overhead costs.

Savings are fuel and purchased power savings and off-system sales margins resulting from the acquisition
of the Sundance Generating Station.

? Recommendations are those set forth in Mr. Moe’s Direct Testimony

z
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