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Mays & Valentine
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111 East Main Street

P.O. Box 1122

Richimond, Virginia 23218-1122

RE:  Virginia Higher Education Tuition Trust Fund
AR.S. §§ 44-1843{A)(1) and 44-3151

Dear Mr. Johnsion;

On the basis of the facts set forth in your letter of August 30, 1996, and in reliance upon
your opinion as counsel, the Securities Division will net recommend enforcement action for
violation of the Securities or Investment Management Act of Arizona should the transaction take
place as set forth in your letter.

The Division concurs with your opinion that the prepaid tuition contracts are
exempt from registration, pursuant to A.R.S. §44-1843(AY(1), as securities “issued ... by any state ...
or by any political subdivision of such state .., or by any agency or instrumentatity of one or more
of the foregoing.” Please also note that this position applies only to the registration reéquirements of
the Securities Act; the anti-fraud provisions of the Securities Act continue to be applicable.

As you are aware, dealer registration is required for securities exempt under A.R.S. §44-
1843(A)(1), as set forth in the provisions of A.A.C R14-4-104(A)(5). Your letter of August 30,
1996 requested relief from that provision. However, the Division hereby acknowledges your
subsequent withdrawal of thar request for no action relief regarding dealer and salesman registration
under the Arizona Securities Act and therefore, renders no opinion on that issue,
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The Division concurs with your opinion that the activities by the Fund and its bonafide
employees regarding the operation and sale of the prepaid tuition contract program does not fall
within the definition of investment adviser or investment adviser representative. As a result, such
licensure is not required pursuant to A.R.S. §44-3151. To the extent that the activities of the Fund
do not take place as set forth in your letter or a material change in circumstances causes your client
to be deemed an “investment adviser™ for purposes of the Investment Managment Act, then the
anti-fraud provisions will be applicable ab initio.

As this position is premised upon the facts set forth in your letter, it should not be relied on
for any other set of facts or by any other person. We have attached a photocopy of your letter. By
doing this we are able to avoid having to recite or summarize the facts set forth therein.

Very truly yours,

DEE RIDDELL HARRIS
Director of Securities

DRH:PHG
Attachment
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August 30. 1996

BY CERTIFIED MATL

Cerporation Commission
Securities Division

Third Floor

1300 West Washington Street
Phoenix, Arizona 85007

Virginia Higher Education Tuition Trust Fund:
Request for interpr'et:’ttivc Opinion of or No Action Letter Under
Securities Act of Arizona §§ 44-1842, 44-1843 A.1., and 44-3151
and Regulations of Arizons Corparation Commission Rule 14-4-104(5)

Ladies and Gentlemen:

This letter is wiitizn on behalf of 1ie Secretary of Finance of the Commonwealth of
Virginia (the “Commonweslth™ and the Board of the Virginia Higher Edueation Tuition Trust
Fund (the “Fund”) 1o request cerwin interpretaiive or “no action™ positions from your office with
respect 1o the contemplaied offering of prepaid twition contracts more full v described below (the
“Contracis™). The Secretary of Finance and the Board seck a determinatioh that (1) the
Contracts, if securities, are exempt from ihie securities registration requirements of the Securities
Act of Arizona (the “Aa™): (2) no member of the Board. émployee, or officer of the Fund, or any
other official of the Commonwealth is a"dealer.” “salesman.” “investment adviser.” or
“Investment adviser representative,” as those terms are defined in the Act, with respect 10 their
activities on behalf of the Fund: and (3) ne member of the Board, employee. or officer of the
Fund, or any other official of the Commenwealth is required to register under Rule 14-4-104(5)
of the Regulations of the Arizona Corporation Commission (the “Regulations™) as a dealer or
salesinarn dealing in exempt securities issued or ¢uaranteed by a state or political subdivision.

Although a ﬁlin_g_' fee of $200.00 is required under §44-1861(L) of the Act, we are
requesting, on behalf of the Fund, tha you waive this fee given that the Fund is an agency of the
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Commonwealth of Virginia. We would also be willing to accept an informal respanse if it is
your policy to provide such informal advice in situations such as this one without pavment of a
filing fee.

The Fund and the Board

The General Assembly of thie Comnionivealth enacted legislation during its 1994 session
(which is codified at Va. Code §§ 23-38.75 through 23-38 .87, a copy of which is attached as
Exhibit A) establishing the Fund within the Treasury of the Commonwealth as aspecial
nonreverting fund, effective July 1, 1996. See Va. Code § 23-38.76.A. The Fund was
established for the purpose of enhancing the accessibility and affordability ef higher education
for all eitizens of the Commeonwealth through purchase of the Contracts for the prepayment of
college tition, See, generally, Va. Code §§ 23-38.75, 23-38.77, and 23-38.81.

After the Fund commences operations, its assets are to consist of payments received
pursuant 10 the Contracts, such bequests, endowments, or grants from the U.S. government, is
agencies and instrumentaliiies as may be contributed to the Fund, such other funds froin public
or private sources as may be 5o contributed, and the earnings on the investment of such payments
and other funds. See Va. Code §€§ 23-38.76.A and 23.38-77 6. Assets of the Fund are 10 he,
dedicated solely to the purposes intended by the legisiation creating the Fund and may not be
loaned or otherwise transferred or vsed by the Commonwealth for any other purpose. Va. Code
§ 23-38.80.B. The assets of the Fund and its income are exempt from state and local taxation.
Ve. Code § 23-38.83. The Fund and its assets wil] also be exempt from federal taxation under §
329 of the Internal Revenue Code, a part of H.R. 3448, which was recently signed by the
President.

The Board is responsible for implementing the program for the issuance of the Contracts
(Va. Code § 23-38.77); determining how Fund assets will be.invesied and engaging contraciors
1o render investment and actuarial services for the F und (Va. Code § 23-38.80); determining the
duties. of the Executive Directar and other staff members, and fixing the compensation of such
personnel from such funds as may be appropriated for Fund use or otherwise received (Va. Code
§23-38.79); and otherwise administering the Fund (Va. Cade § 23-38.77). Va. Code § 23-
38.76.B provides that the Bozrd shall be comprised of eight members -- four citizen members
appointed for fixed terms by the Govemor of the Commonwealth, and four ex officio mémbers
who either have been appointed to their respective offices by the Govemnor or continue 10 hold
those pffices ar the Governdr's pleasure. Although ex officio members of the Board receive
compensation for the duties they perform under their other offices, no Board member is entitled
to compensation (other than expense reimbursements) for Board service itself. Va. Code § 23-
38.76.C.
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The Board is required anhually to subimit a statement concerning the operation and
financial condition of the Fund 10 the Governer and 10 specified commitees of the Virginia
legislature. Va. Code § 23-38.84. Accounts and records concerning the Fund are 1o be prepared
in the form prescribed by the Commontwealth's Auditor of Public Accounts and are to be audited
by the Auditor annually. Va. Code $23-38.85.

Ina May 10. 1996 opinion letter 10 the interim Exeeutive Director of the Fund (the
“Opinion™), the Office of 1he Atorney General of the Commonwealth has advised. based on the
facts described above and others therein noted. that for purpases of Virginia law it is the opinion
of that Office that the Fund is an agency of the Commonwealth perf erming a designated
governmental function and is an Integral purt of state povernment, A copy of the Opinien is
attached as Exhibii B,

The Contracts

The prepaid wition pavment program contemplaied by the legislation establishing the
Fund is intended to make i possible for a parent prother interesied persons in effect o “eap”ata
specified, pre-determined amount some or all of the future cost of tuition for an ¢ reible child
who later attends one of the Commonwealth's two-year or four-vear public institutions of hj gher
education {a “Virginia Public Institution™). This “cap” is achieved through emering into a
Contract and making advance payment of that amouvat to the Fund. Although the final forms for
the Contracts have not vet been approved bv the Board, many &f the provisions 1o be included are
specified By the enabling lecislation, and the Board also has provided direction on 2 number of
other provisions to be includad, Consequently, the principal provisions of the finalized forms of
Contracts are not expected 1o differ significantly from those described below, I the ensuing
discussion. where 2 Contracz1ern is mandzied by statute, the pertinent slatutery section is cited.

Each beneficiary of 2 Contract mus: be a resident of Virginia (Va. Code § 23-38.75 )al
the time the Contract is purchased and mus: not have completed the ninth grade. Each Contract
purchaser must be a resident of the United States. Although under the current legislation a
beneficiary must be a Vireinia resident, there is nv such restriction on Contraet purchasers. The
Fund does not anticipate active marketing of the sale of Contracts outside of Virginia. although,
as noted gbove. non-Virginiz residents. miay purchase Contracts.

Contracts will be available in one-year increments. A purchaser will be able to pay the
required Contract amount in 2 lump sun, monthly installment payments over five vears, or
extendzd payments from the time of purchasz until the time the beneficiary reaches college age.
The amount required 1o be paid for the Contract wil] be determined actuarially, based on certain
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facis and assumptions. including the age o7 the beneficiary when the Contract js entered ‘mio, the
lime or times when paviments-are 10 be madz, whether the Contract applies to attendance dta
four-vear institution or a two-vear instittien. wition rates beéing charged at the tme the Cantract
1s purchased by the 1vpe of institution covered, and assumptions eoncerning future tuition
increases and fulure returns on the invesumant of Fund assets, Purchasers wil] be npermitied 10
“trade” up or down with regard 10 the number of callege vears covered by a Contract, subject w
payviment of an administrauve fee {or processing the change and. if trading up. 1o payment of ap
appropriate additional actuarial charue.

Onee the amiount required by a Conzract has been paid. i the beneficiary is nccepted and
enrolls at a Virginia Public Institution-durine the time period specified in the Comtract. the
Comract will require the full wition and mandatory fees at the “in-state™ rate to be paid by the
Fund for the agreed number of vears. witheut further ¢harge 10 the beneficiary or the Contract
purchaser. f the beneficiary is na longerentitled 1o in-state wition rates ar such ume, the

eneficiary will be responsible for the difference between in-state and out-of-state twition and
fees,

f'the beneficiary does not auend a Virginia Public Institution. but does anend an
accrecited. nonprofit. independent instiwtien of higher education in Virginia (a “Vireinia Privare
Institution™) or a public or accredited. nonprofit. independent institution of higher education
located in another state (an "Qut-of-State Institution™), the Centract (if full Y paid for) will require
that the Fund apply contract benefiis toward wition payments on the beneficiary’s behaif directly
to thai institution instead. (In-staie and out-of-stare proprietary or trzde schools will not be
covered by this requirement.) 1z beneficiary anends a Vireinia Private | nskiution. the amount
payable by the Fund for anv covered vear will noi exceed the cost of in-state tuition.at the
Virginiz Public Institution with the highest wiiion for that vear, less. and administrative fee, 1f'g
beneficiary atfends an Out-0i-Staie Instituticn. the amount payable bw the Fund for a covered
vear will noLexceed the averane in-state witon cost a1 Virginta Public Institations for that vear,
iess an administrative fee. Ve, Code $23-38.81.B.

If the beneficiary of 2 Coniract dies o- becomes disabled before aitending college, or if
the bensficiary receives 2 full-tuition seholarship for the years.covered by the Contraet. the
purchaser (or another person designated by it purchaser in the Contract) will be entitled 10
recéive & refund of the amoum of paymenis made for those years under the Contract plus interest
refleciing a reasonable return. as determined by the Board on an annual basis, If pavments 10 be
made Dy a purchaser under 2 Contract are not made when due, the Board may declare the
Contraet in defaull and unilaterally cancel it. or the purchaser may cancel at any time for any
reason. In either of these cases. the purchaser will onlv be entitled 10 receive a refund of
payments made, less an administrative fee.
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Contracis will not be assignable. and substitution of Contract beneficiaries wil} be
permissible only if the new beneficiary is 2 member of the same family as the original
beneficiary. as defined in § 2032{ AYe)2) of the Internal Revenue Code.

Tuition pavment obligations under tie Contraet will not be obligations. or backed by the
full faith and eredit. of the Commonwealt) or any political subdivision thereof and. instead. will
be obligation. of the Fund.enly and pavable only from its assets, Va, Code § 23-38.78. If the
required annual accounting and audit far the Fund should reveal that there are insufficien 2ssets
in the Fund 1o ensure its actvarial soundiess. the Board js authorized 16 adjust the prices of future
Contracts or to arrange for refunds 1o purchasers of then-outstanding Comracts. Va. Cade § 23-
38.80.A. However. it is rio expected that anv such refunds will be made unless other means of
ensuring soundness have bean exhausted and the program 1s being discontinued.

The enabling legislation does not specify any particular method for detérmining the
respective refund amounts Contract purchassrs swould receive in a case of ucluarial unsoundness.
and the Board has fot vel deterniined what method it would employ i the unlikely evem that
unsoundness should eccur, but it is probable that such a procedure would 1ake into account the
time or times.at which paymeant was made on a given Contract and/or the proportion which the
amount paid on the Conuract bears to the total anjount of Fund assels then available {or refunds.

Marketing and Investment Activities

The availability of Contracis for purchase initially will be announced i Virginia through
press rzleases and other means customarily vsed by the Commonwealth for commusicating with
the public. As stated above. the Fund does rot anuicipate active marketing of the saje of
Contracts-outside of Virginia. although non-Virginia residenis may purchase coniracts.

All other activity that might be considered an offer of Contracts, all processing of
applications for Contracts. 2nd all sales of Contracts will be handled solély by officers.and
emplovees of the Fund as pant of their nomal job responsibilities or by contractors selected in
accorcance with the Commonwealth’s public procurement procedures. No transaction-based
compensation of any sort will be paid 1o any Board meamber, officer, or emplovee of the Fund or
any other official ofthe Commonwealth in coanecuon with such activilies.

Discussion

We believe it is arguable that the Contracts should not be considered “securities” a1 al] for
purposzs of the Act for the following reasone:
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. The purpose for which Contracts are interided to be purchased:
. Their limited transferability: and
. The fact that. except in the unlikel v case of actuarial unsoundness deseribed

above. 1o the extent anv refund which becomes payable under anv Contract
exceeds the amoum paid for the Contract. such excess will be determined based
on a citerion unrelated 1o the ime at which the Contract payment was made or
the praportion which the Conirael payment bears 1o the total amount of assets m
the Fund.

Because we believe the questions for which your agdvice is seusht in this letter can be resalved
without considering that matier, however, we are not requesting your-adviee on that matter at this
tine,

In light of the Opinion and the matters concerning the Fund discussed therein and under
“The Fund and the Board™ above, we believe that, in any event, the Fund should be considered
an “agency” of the Commonwealth as that 1erm is used in § 44-1843 A1, of the Act.
Accordingly, i1 is 6ur opinion that the Coniracts, if securities at all, are exempt freém regisiration
under the Act pursuant to that secrion.

Because of the status of the Fund as &n agency or instrumentality of the Commonwealth
of Virginia, we also belicve that any activities eoncerning the marketing of the Contracts or the
investment or management of assets of the Fund undertaken in his or her offic] al capacity by any
Board member or any ather officer or emplovee of the Fund or of any other political subdivision,
agency, authoriry, or mstrumentality ¢f the Commomwealth would not require regisiration as a
dealer, salesman, investment adviser. or investment adviser representative under the Act,

In addition, 10-avoid the adminisirative burden, delay. and expense that would be
associaied with any attempt 1o regisier any Board member.or anv other officer cremplovee of the
Fund or of anv other political subdivision, ageney, authority, or instrumenitality of the
Commonwealth as a dealer or salesman dealing in exempt securities Suaranteed by a state or
political subdivision, we request that Rule 14-4-104(35) of the Regulations notgpply 10 such
persons.

Accordingly, we hereby respectfully request your concurrence with the conclusions
expressed above, by means of an interpreiive letter, or the assurance of your office that no
enforcement action will be recommended if the above-described offering of the Contracts
proceeds without registration of the Contracis under the Act. In addition, we respectfully request
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vour office’s concurrence or.a “no st on” pesition concerning pur conglusion that anv activities
relating 1o the investment or management of Fund assets underiaken by a Beard member or other
officer or emplovee of the Fund or of another state entity will not require registration under the
Act. Finaby, we respectiully request vour assurance. o means of an interpretive leter. thar Rule
14-4-104(3) will not apply 1o such persens.

Currently, the Board is planning w begin public annhouncements concerning the Contracts
mn the fall and 10 begin making them ayailable for purchase on December 2. 1996, Beciuse the
prepaid tuition pavment program deseribed in this letier is of great significance 1o the
Commonwezhirand jis residents. consideration of these Fequests on an expediled basis will be
greathy appreciated. I any s1aff meriiber of vour office or any other Division 1o which you may
consider it appropriate 10 refer ceriain o these requests requires further mformation, please foc]
free o contaet the undersigned or R. Joel Ankney of this office. In any case, we wauld
appreciate being informed at vour earliest convenience. by letier or wlephone call 1o the
undersigned (804/697-12 1) or 1o Mr. Ankney (§804/697-] 253). of the identity of the
individual(s) assigned to consider this lewter.

Verv trily vours,

MAYS & VALENTINE

F. Clatbome Johnston, Jr-U

0537/594
Atachments:

ce:  Cynthia Wilkinson Comer. Esquirz
Assistant -Atorney Genaral
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