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OMMISSIONER TELEPHONE: (802) 542-4242

FAX: (602) 594-7470

September 26, 1996

Alison M. Fuller, Esq.
Seward & Kissel

1200 G Street, N.W.
Washington, D.C. 20005

RE:  Oppenheimer Capital
File No. S-0051762-NOAC
ARS. § 44-1843(A)(2)

Dear Ms. Fuller:

On the basis of the facts set forth in your letter of August 22, 1996, and the supplemental letter
from Paul T. Clark to Cheryl Farson dated August 23, 1996, and in reliance upon your opinion as
counsel, the Securities Division concurs with your opinion that state-licensed United States branches of
foreign banks that receive substantially equivalent supervision and regulation as state-chartered
domestic banks should be treated as “state banks” for purposes of AR.S. § 44-1843(A)(2).

As this position is premised upon the facts set forth in your letter, it should not be relied on for
any other set of facts or by any other person.

We have attached a photocopy of your letter. By doing this we are able to avoid having to
recite or summarize the facts set forth therein.

Very truly yours,
g o
2 TN 2
VICTOR RO
Chief Deputy Birector of Securities
VR:ptj
Attachments

1200 WEST WASHINGTON, PHOENIX, ARIZONA 85007 / 400 WEST CONGRESS STREET, TUCSON, ARIZONA 85701
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Leslie R. Block, £sq.

Assistant General Counsel

Arizona Corporation Commission

Securities Division Rin?2 8
1300 wWest Weshington Street

Third Floor

Phoenix, arizona 85007

Dear Ms. Block:

On behali of Oppenhe: mer Cao*tal ("Opperheimer"),
weé respectiully recuest that vou coniirm in wrlting that
your offi ce would treat federally insured certificates of
deposit ("CDs“) issued by certain U.S. branches of foreign
banks (the "U.s. Branches") as exempt from raglstratio;
unger Secz'on 44-1841 of the Zrizona Revised Tatutes. -

-“e U.S. Branches are Supervised and regulated by the
Federal Deposi- Insurance Corzoration (the "TDIC") and are
licensed either by the State ¢of Illinois or the State ¢f New
York. The activities of the U.S Branches, ncluding the
issuvance of Securities, are r=zulzted and supervised by the
States of Illinois and New York in the same manner as the

1. Zlthough certificates of deposit zre not securities for purpcses of
the federzl securities laws (Mzrins Bank v. Weavexr, 455 U.S. 351
(1982)), certificate of deposit precgrams concucted by registered
broke*—dea1ers genexally are desigred to comport vith exemptions

Irom stats securities registrazion reculirements available fo-
obligations of desositorv institutions. Please note that

submission of this request sheuld not bes constrved as an admission
that the CDs are securities as definad in Sectien 2(1) cf the
Securities Acty of 1633 end Section 44-1801(22) of the Azizonz

Revised Statutes. e e Lo
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activities of state-licensed cdimes:iic banks azre regulated
and supervised by those states. openheimer proposes teo
offer the CDs through broker-dzalers registered under
Section 15(2) of the Securities Exchange Act of 1834 and the
laws of Arizona to residents of Arizona in amounts not
exceeding $100,000, including srincipal and interest, from
any single U.S. Branch.

Section 44-1843(x) (2) of the Arizona Revised

Statutes provides an exemption from registration for
securities issued or guaranteed by a "state bank ... the
business of which is supervised and regulated by an agency

of the United States.™ rzating & state-licensed U.S.
branch of a foreign bank as a "staze bank ... the business
0% which is supervised and reculated by an agency ... of the
United States” is consistent with -he principle of "national
treatment” and the treatment civen such institutions by the
Securities and Exchange Commission (the "SEC") and by State
bank regulators, including the bank regulators of the States
of Illinois and New York, as more fully explzined below.

The Princivle of Naticnal Treatment

The International Banxking Act of 1978 (the "IBA"),
the legal framework which governs the U.S. operations of
foreign banks, incorporates, as ons of its two principal
policy objectives, the objective c¢f providing "to the extent
possible or zppropriate equal treztment for foreign and
domestic banks operating in the United States.” H.R. Rep.
No. 910, 95th Cong. 2d Sess. = (1678). 1In its extensive
review of the legislative history of the IBA, the United

tates Court of Appeals for ths District of Columbia Circuit
found such history "replete with references to Congress’
intent to accord foreign banks national treatment, under
which ’foreign enterprises ... are treated as competitive
equals with their cdomestic cournterzarts.’" (citation
omitted). Conference of State 3ank Suvervisors, etr. al. v.
Conover, 715 F.2d 604, 6i5 (D.C. Cir. 1983). The court
found that "establishment of = foreign bank’s initial home
state office is analogous to establishment of a domestic
bank’s principal office." et %16-617. Treatment of a
state-licensed U.S. branch a2 foreign bank as a bank
organized and supervised under the laws of such state would
be consistent with the principle o nacional treatment.

Ig.
cf
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The Securities and Exchance Commission

-

ne SEC has given effect to the principle of
national treatment in its implementation of Section 3(a) (2)
of the Securities Act of 1933. 15 U.S.C. $77c(a) (2). That
provision exempts from registration "any security issuved or
guaranteed by any bank." The term "bank" includes "any
banking institution organized under the laws of any State
... the business of which is substantially confined to
banking and is supervised by the State or territoriel
banking commission or similar official.” Id. For purposes
of the Secticn 3(a) (2) exemption, the SEC "deems a branch or
agency of a Iforeign bank located in the United States to be
a [benk], provided that the nacure and extent cf federal
and/or state regulation and supervicion of the particular
branch or agency is substantially eguivalent to that
applicable to federal or state chartered domestic banks
doing business in the same jurisdiction.” Relezse No. 33~
6661 (September 23, 1986). 1In adopting this interpretation,
the SEC formzlized its no-action positions, which it
Characterized as "intended to implement the ’‘principle of
national treztment,’ that foreign and domestic banks should
have the same privileges and be subject to the same rules in
this country." Id.

Reculztion by Agencv of the United States

The deposits of the U.S. Branches are insured by
the FDIC, an agency of the United States created pursuant to
the Federal Deposit Insurance Act (12 U.S.C. 1811, et seg.).
The U.S. Branches are, therefore, subject to extensive
supervisicn and regulation by an "egency of the United
States.” Your office has on = prior occasion, with respect
to IDIC-insured CDs issued by industrizl loan companies,
agreed that the FDIC is an agency o0f the United States.
(No-Action Letter, DEE RIDDELL HARRIS, March 30, 19%¢4, BLUS
SKY L.REP. (CCH) Para. $687.)

State Bank Reaculators

To assist in making & determination that the
regulation and supervision of such institutions is
"substantially eguivalent™ to that of its domestic
counterparts, we have enclosec covies of letters issued by
the Illinois Commissioner of Banks and Trust Companies an
the State of New York Banking Department to that effect.
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Based ¢on the above, we asx that you confirm tha:
your oifice would treat FDIC~insured CDs issued by U.S.
branches of foreign banks, licensed either by the State of
Illincis or by the State of New York, as exempt from
registration pursuant to Section 44-1843(A) (2) of the
Arizona Revisecd Statutes. Enclosed please find our check in
the sum of $200.00

Please telephone me if you have any guestions.
Very truly vours,
)/ i Sl
Jlleogn /70 el
rlison M. Fuller
AMFuller:trg

Enclosure
66579150, AF1
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Dear Ms. Farson:

This will confirm, pursuant to our convezsartion
vesterday, that my Aucust 12, 1596 letrer recuesting ;nterp*e-lve
advice on behalf of Szizh Z2arney, Inc. {("Smith Zarnev") is
lirited to the narrow issue cf the treacment of the U.S.
Eranches, as defined in the letter, for Durposes o the exemption
centained In Section 44-1843(2)(2) of the hrizoma Revise
Scatutes and coss not iInclude any issues associated with Smith
BEarney’'s certificate of deposit program.

féditicnalliy, as discussed, each of the U.S. EZranches
is Insured and regulated bv the Federal Depo-_: Insurance
Cexporation ("FDIC"). The FDIC, in conjunc::on wiin the Federal
Reserve 3oard, reculates these branches to the same owien:t as
demestically charcered banks.

You should be advised that a similar letzer bas been ]
sent to the Securities Division by Aliscn M. Fuller of this fiwxm
cn behalf oI Czopenheimer Cazpital and is limited to the same issue
as the Smith Barmey letzer. The statemenc in the ficregoing
pParagraph applies as well.

Please call me iI yvou nhave anyv questions.

PTC:tv

015C0C.AvsE




