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July 1, 2009

Richard T. Miller, Esg.
Schiff Hardin LLP
6600 Sears Tower
Chicago, IL 60606

Re:  CBOE Holdings, Inc.
A.A.C. R14-4-137

Dear Mr. Miller:

Attached is a copy of your June 24, 2009, request on behalf of CBOE Holdings, Inc., that
the Securities Division issue a no-action letter to the effect that the issuance of specified securities is
exempt from registration under the provisions of the Arizona Securities Act. Alternatively, you
request that the Division issue a no-action leiter that it will not recommend to the Arizona
Corporation Commission any enforcement action against CBOE Holdings, Inc., if it issues the
securities without registration under the Securities Act.

Enacted in 2000, AR.S. § 44-1826 authorizes the Securities Division Director to respond to
written requests for interpretative no-action letters. In connection with interpreting A.A.C. R14-4-

137, as noted in your letter, the requirements of A.A.C. R14-4-137 have not been met. Thus, the
Securities Division declines your request.

Very truly youss,
it

MATT W I, NEUBERT
Director of Securities

Attachment
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Chief Counsel of Registration and Compliance
Arizona Corporation Commission, Securities Division AHiZON A
1300 West Washington Street, Third Floor SECUg%Q%QR&I!ON

Phoenix, Arizona 85007

Re:  Request for Exemption from Registration for Class B Common Stock of CBOE
Holdings, Inc.

Dear Ms. Day:

We are writing on behalf of our client CBOE Holdings, Inc., a Delaware corporation (the
“Corporation”), in connection with the issuance by the Corporation of shares of its Class B Common
Stock (the “Class B Shares™) pursuant to-a judicially approved class action settlement. As indicated
below, the transaction is exempt from federal securities registration requirements pursaant to Section

3(a)(10) of the Securities Act of 1933 (the “Securities Act™). On behalf of the Corporation, we
respectfully request the issuance by your department of a letter to the effeet that the issuance of the Class
B Shares is-exempt from registration under the registration provisions of the Arizona Securities Act (the
“Act”), or, in the alternative, that the Department will not recommend any enforcement against the
Corporation if the Corporation issues the Class B Shares without registration. We also request that you
confirm that the Corporation and its officers and directors are exempt from the dealer and salesperson
registration requirements of the Act with respect to the issuance.

The Corporation is currently a wholly-owned subsidiary of the Chicago Board Options Exchange,
Incorporated, a Delaware membership corporation (“CBOE”). CBOE is ene of the world’s leading
options and derivative exchanges. CBOE is 4 self-regulatory organization under the Securities Exchange
Act of 1934 and as such is subject to regulation and oversight by the Securities-and Exchange
Commission (“SEC™). The Board of Directors of CBOE has a restructuring transaction in which CBOE
would change its organizational structure from a non-stock corporation owned by its members to become
a wholly-owned subsidiary of the Corporation, which is organized as a stock corporation owned by its
stockholders. This type of organizational restructuring has been completed by many exchanges over the
past few yéars and is sometimes referred to as a “demutualization.” The demnutualization will need to be
approved by a vote of CBOE’s membership and thie SEC before it can be implemerited.

On August 23, 2006, CBOE and its directors were sued (the “Exercise Right Litigation™) in the
Court of Chancery of the State of Delaware (the “Delaware Couit™) by the Board of Trad¢ of the City of
Chicago, Inc. (“CBOT™), CBOT Holdings Inc., the parent corporation of the CBOT (“CBOT Holdings™)
and two members of the CBOT whp purported to represent a class of individuals (“Exercise Member
Clairnants’*) who claim that thiey were, of had the right to become, members of CBOE pursuant to
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CBOE’s Certificate of Incorporation, which granted to full members of CBOT the nght to be mermmbers of
CBOE without having to acquire a separate CBOE membership (this right was commonly referfed to as
the “Exercise Right™). The plaintiffs sought a judicial declaration that Exercise Member Claimants were
entitled to receive the same stock and other consideration in CBOE's proposed demutualization as CBOE
members, and an injunction to bar CBOE atid CBOE’s directors from issning any stock 1o CBOE
members as part of the proposed demutualization, unless Exercise Member Claimants received the same
stock @nd other consideration as CBOE members.

On July 12, 2007, Chicago Mercantile Exchange Holdingg, Inc. (“CME Holdings™) acquired
CBOT through the merger of CBOT Holdings into CME Holdings (the “CME/CBOT Merger™). The
-announcement of the CME/CBOT Merger required CBOE to determine the effect of the CME/CBOT
Merger on the Exercise Right. CBOE's determination, which was reflected in'an intérpretation of
CBOE’s Certificate of Incorporation that was filed with and approved by the SEC, was that following the:
cornpletion of the CME/CBOT Transaction there would no Jonger be any members of the CBOT who
would qualify to become or remain a member 6f CBOE pursuant to the Exercise Right.

After two years of litigating issues in Delaware, on Angust 20, 2008, CBOE entered into a
Stipulation of Settlement (the “Settlement Agreement™) with the plaintiffs pursuant to which the plaintiffs
agreed to dismiss the Exercise Right Litigation, with prejudice, in exchange for the settlement
consideration (described below). The Settlement Agreement was preliminarily approved by the Delaware
Court on August 22, 2008. A copy of the Settlement Agreement is attached hereto as Exhibit A. On
December 16, 2008, after appropriate notice fo all class members, the Delaware Court conducted a
lengthy hearing to consider whether to approve the Settlement Agreement-and to consider the objections
filed by certain meinbers of the plaintiff class. Although a final judgment has not yet been entered, by
Memorandum Opinion, dated June 3, 2009, the Delaware Court certified the class, approved the
Settlement Agreement and concluded that the Settlement Agreement was “fair, reasonable and adequate.”
The Memiorandwm Opinion is attached hereto as Exhibit B.

The Settlement Agreement calls for a non-opt out seitlement class, which means that anyone in
the setflement class is bound by the Settlement Agreement and does not have the right to pursue separate
ciaims against CBOE. The settlement class consists of two groups:

. The first group (Group A) consists of all persons who, prior to August 22, 2008,
simultaneously owned or possessed at least one CBOT B-1 membership, at least one
Exercise Right Privilege and at least 27,338 shares of CBOT stock or (after the
CME/CBOT Merger) 10,251.75 shares of CME Holdings stock, An Exercise Right
Privilege is the privilege, whether or not that privilege or right was not attached to a
CBOT B-1 Membership, that when held togethér with a CBOT B-1 Membership and the
requisite shares of CBOT Common Stock (or following the CME/CBOT Merger, shares.
of CME Holdings stock) constituted the Exercise Right. In order to receive a share of the
settlement consideration paid to Group A, the members of Group A also must (1) have
owned the package of three interests as of 5:00 p.m. (central time) on October 14, 2008
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and continued to own that package until October 31, 2008 and (2) have met certain other
eligibility-and procedural criteria contained in the Settlement Agreement. We refer to
members of Group A as “Participating Group A Settlement Class Members” and we refer
to the package of interests described in this bullet as a “Group A Package.”
. “The sécond group (Group B)-consists of all persons whe owned an Exercise Right

Privilege as of 5:00 p.m. (central time) on October 14, 2008 but are not members of
Group A, and their transferees and assigns. In order to reccive a payment from the Group
B settlement consideration, members of Group B.must haye met certain other eligibility
and procedural criteria contained in the Settlement Agreement. We refér to members of
Group B as Participating Group B Settlement Class Members.

Under the Seftlement Agreement, Participating Group A Settlement Class Members will share in
an equity pool which will consist of a number of the Corporation’s Class B Shares equal to the product of
(i) 0:21951220, times (ii) the aggregate number of shares of Class A Shares issued in the demutualization
to owners of regular CBOE memberships (i.¢., a membership that was made available by CBOE in
accordance with its Rules). In addition, both Participating Group A and Group B Settlement Class
Members will share in a cash pool equal to $300,000,000. For each Exercise Right Privilege thata
Participating Group B Settlement Class Member owned on October 14, 2008, that class member will
receive $250,000 from the cash pool.! The remainder of the cash pool, afer making a minor payment 1o
one of the class representatives, will be distributed to the Participating Group A Settiement Class
Members on a pro rata basis for each Group A Package the Group A class member owned, subject to 2
maximum, based on the total number of Group A Packages that existed on October 14, 2008.

As a result of the Settlement Agreement, the proposed demutualization has been structured such
that each regular CBOE mermbership that is held by a CBOE member on the date of the demntualization
transaction will be converted into-the right to receive shares of Class A Common Stock of the Corporation
(thie “Class A Shares™), which in the aggregate will amount to approximately 8§2% of the total shares of
common stock in the Corporation that will be outstanding following the issuance of stock in the
demutualization and the issuance of stock to the Settlement Class Members. The Group A Participating
Class Members will be issued the Class B Shares of the Corporation, which in the aggregate will
représent approximately 18% of the total shares of common stock of the Corporation that will be
outstanding following the following the issnance of stock in the demutualization dnd the issuance of stock
to the Settlement Class Members,

1

The payment fo the Group B class members is not the transaction that is the subject of this letter,
The description of the payments to the Group B class members is being provided solely to provide information
pecessary fora complete understanding of the settlement consideration. In-addition to the ¢ash and equity pools
described above, certain class members are éligible to receive under the Settlement Agreement certain refonds of
fees paid to the exchange in connection with such class member’s activities on the exchange operated by CBOE.
We do not believe these other aspects of the Settlement Agreement are reievant to the issue presented here;
therefore, we have excluded any discussion of those potential payments.
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According 16 the information provided to CBOE by counsel to the Settlement Class Members,
there are approximately 850 Group A Participating Class Members, residing in approximately 30 states
and various foreign jurisdictions, eligible to receive the Class' B Shares under the Seitlement Agreement.
Of those participants, we believe that three reside in Arizona, representing three Group A Packages. As
such, we believe that residents of Arizona are entitled to receive less than 0.4% of the Class B Shares to
be issued pursuant to the Settlement Agreement, The final terms of the demutualization have hot yet been
set, including the total number of shares to be issued. As a result, we do not know the exact number of
Class B Shares that would be issuéd in Arizona. Also, because the Corporation does not have any
common stock outstanding, there is no market in the stock and no per shar¢ markef price.

The Notice of Pendency of Class Action, Proposed Settlement of Class Action, Settlement
Hearing-and Right to Appear was distributed to all interested parties over three and a half months in
advance of the hearing on the fairness of the settlement and provided all interested parties the. opportunity
to be heard at the hearing. The issuance and distribution of the Class B Shares have been judicially
approved as part of a fairness hearing, and the Class B Shares will be issued in exchange for the claims of
the Group A Participating Class Mémbers (as defined in the Settlement Agreement).

The issuance of the Class B Shares is exempt from registration under Section 3(a)(10) of the
Securities Act, which exempts from the Securities Act, securities that are issued “in exchange for one or
more bona fide outstanding securities, claims or property interests, or partly in‘such exchange and partly
for cash, where the terms and conditions for such issuance and sxchange are approved, afier a hearing
upon the fairness of such terms and conditions at which all persons to whom it is proposed to issue
securities in such exchange shall have the right to appear, by any cowrt . . ..

Likewise, Section R14-4-137 of the Act, an exemption that parallels Section 3(a)(10) of the
Securities Act, exempts from registration “[a]n issuance of securities in exchange for bona fide claims or
property interests within or from this state which is made pursuatit to a final judgment or order, in either
event no longer subject to:appeal, of a federal or state court of competent jurisdiction or other
governmental authority expressly authorized by law, and where the terms and conditions of such issuance
are approved.” Section R14-4-137 sets forth the following additional requirements to qualify for this
excmption:

1. The issuer _s_hall file with the Commission one copy of a notice of the hearing upon the faimess of
the ternis of the issuanee, no less than 10 calendar days prior to the hearing.

2. The hearing must be held after reasonable notice and opportunity to be heard is given to all
interested parties.

3. At the conclusion of the hearing, the court or other govemmental authority must expressly find
that the terms of the exchange are fair.
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4, The issuer shall file with the Commission one copy of the final signed order of the court or other
governmental authority within 10 calendar days of the issuance of such order,

Although the Company did not provide a copy of notice of hearing to the Arizona Securities
‘Division more than ten calendar days prior to the hearing, we believe it would be reasonsble to base an
exemption on Section R14-4-137 regardless of this requirement since (i) there will be an issuance of
securities in exchange for the outstanding claims of the setflement class members, (ii) all interested parties
were notified of the fairness hearing in Delaware, and (iii) the issuance and distribution of the Class B
Shares was judicially approved following the faimess hearing in Delaware.

The Arizona Securities Division has previously not recommended an enforcement action in
situations similar to the Company’s. In the Wired, Inc, Ne-Action Letter, dated May 23, 1996, Wired,
Inc. sought an exemption from registration under Section R14-4-137. The California Commissioner of
Corporations had previously made a decision on the fairess of a restructuring involving Wired, Inc. after
notice and a hearing. The Arizona Securities Division found that though Wired, Inc. had not technically
satisfied the hearing requiremnent of Section R14-4-137, it did not recommend an enforcement action. In
the Harvey Universal, Inc. No-Action Letter, dated May 23, 1996, a federal district court in California
approved a seftlement agreement, pursuant to which Harvey Universal, Inc. issned stock, following notice
and a hearing. Though Harvey Universal, Inc. had not satisfied Arizona’s notice prior to hearing
requirement under Section R14-4-137, the Arizona Securities Division did not réecommend an
enforcement action.

In addition to the reasons stated above, we also believe that requiring registration of the Class B
Shares is not in the public interest or necessary for the protection of the Settlement Class Members for the
following reasons:; (i) the class members are protected by the judicial approval of the Settlement
Agreement, (i) there has been no “offering” of securities as the class members were not:solicited to
participate in the class, (iii) ne investment decision was made or will be made, since the Settlement Class
Members were not able to opt-cut of the class, (iv) each Participating Group A Class Member, in order to
‘be eligible to receive the stock, must have held a sigaificant amount of stock in CBOT (a national
commodity exchange) and a B-1 membership in CBOT, each of which evidences a level of sophistication
and familiarity with markets and securities not possessed by the public at large, (v) the Settlement Class
Members will be exchanging claims for stock and will not be paying any additional consideration, and
there has not been, and will not be, any general solicitation except for the required class notification, and
(vi) there are only three out of approximately 850 Group A Participating Class Members residing in
Arizona, with such residents being entitled to receive less than 1% of the Class B Shares.

‘We respectfully request that the Department issue a no-action letter to the effect that the issuance
of the Class B Sharesis exempt from registration under the registration provisions of the Act, or, in the
aliernative, that the Department will not recommend any enforcement against the Corporation if the
Corporation issues the Class B Shares without registration under the Act.
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When the exemption in Section R14-4-137 of the Act applies, a company is.also exempt from
registeting as a dealer under Section 44-1842 of the Act and no director, officer or employee of a
company is required to register as a salesperson under Section 44-1842 of the Act. We respectfully
request that you confirm that if the Commission agrees that Section R14-4-137 applies to the issuance of
the Class B Shares, the Corporation-and its directors, officers and employees would be exempt from the
dealer and salesperson registration requirements of the Act.

We submit herewith our firm's check in the amount of $200 payable to the Securities Division,
Arizona Corporation Commission in payment of the fee.

Thank you very much for your assistance. Should you have any questions of reguire any
additional information, please do not hesitate to contact me at (312) 258-5596 or John Schietinger at
(312) 258-5817. Your prompt atténtion to this request for exemption, or, in the alternative, no action,
would be greatly appreciated.

Richard T. Miller
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